














HI 





In this Issue 


Hidden Advantages and Disadvantages 
in Making Gifts 


The Processing Taxes 


State Tax Legislation During 1935 


Accounting Phases of New York State 
Unemployment Insurance 


Oklahoma’s Tax Problems 


The German Tax Reform 
of 1934-35 


| 


| ; LA 
ey [ [ 7 A} 


SsSS== If the tax on net profits is a general one, sound economic thinking must inevitably 


————,_Iead to the conclusion that the tax can hardly ever be shifted.”—Research Report ——— 


UAT No. 64, National Industrial Conterence Board. MMT 





THE TAX RESEARCH FOUNDATION 


announces 


e New Sixth Edition e 


TAX SYSTEMS of the WORLD 


A Year Book of Legislative and Statistical Information Including 
All the States of the United States 


Prepared Under the Direction of the New York State Tax 
Commission with the Collaboration of Three Hundred 
Authorities and Specialists in this Country and Abroad 


Is there a Sales Tax in Alabama? What is the Gasoline Tax in Ohio? What State has the most 
favorable Corporation Taxes? Is there an Estate Tax in California? Are Chain Stores taxed in 
lowa? What taxes are levied on Corporations in Great Britain? France? Germany? 


You will find the answers to these and thousands of other pivotal tax questions at a moment’s notice 
in TAX SYSTEMS OF THE WORLD. In quick-finding chart and table it tells you what is 
taxed, how it is taxed, the tax rate, and other essential data for each jurisdiction. 


Its major divisions include: Charts of all the Important Tax Sys- 

tems of the World; Special Tax Charts for Public Utilities, Banks, spe an hate 

Real Estate, Insurance, etc.; Comparative Charts of State Taxes on Se ee ee 

; a a fs “<a ‘i information’’—Missouri. 

[Inheritances, Estates and Gifts, Sales, Chain Stores, etc.; Compara- 

tive Charts of Tax Systems of Principal Countries; Constitutional, “Most complete”—Kentucky. 

Statutory, and Treaty Restrictions on Taxing Power; Tax Statis- . etree rm 

tics for all Principal Countries. Pe Se ee ee ee 
changing tax field’”’—Iowa. 


; P Authoritative—Up-to-the-Minute ’ “The standard work in the field of 
Each section, chart, or table was prepared by a recognized tax taxation” —I/linois. 
authority. The information and data presented is right to the min- paorcrag 

: ae . . eee cree “One of the most comprehensive 
ute, including as it does all new tax laws and changes enacted by 


; : ‘ . ss contributions to tax data I have 
Congress and the various State legislatures up to press time. a ey 


“A One-Volume Tax Library”—An Appreciated “Invaluable”—District of Columbia. 


Holiday Remembrance oo 


. Pe " Fe 7 “Fills a crying need’”—California. 
Everyone concerned with taxes and taxation—business and profes- —— 


sional men, bankers, financial executives, investors, public officials, “A unique, comprehensive and reli- 
ee : Cee 6 e . : ae ’ : able source of information”—New 

legislators, legislative reference bureaus, libraries, students and Seok 

teachers of public finance—will find TAX SYSTEMS OF THE ——— 

WORLD invaluable for ready reference or careful study. It is Prtianyce tia tin-wse get of legis- 

° ° . “4 ° ° at and statistical information 

a veritable tax library in one convenient volume. Its attractive seas fen dened oliiaad 

binding and invaluable content make it unusually appropriate as a 

Holiday remembrance to any “Tax Man.” 


e 366 Pages, 12x15 Inches, Fabrikoid Binding, Gold Stamped, Price $15.00 ¢ 


Published for the Foundation by 
COMMERGE) CLEARING HOrsE,Ino,, 


WS WAN MBN. 





LOOSE LEAF SERVICE DIVISION 


SORPORATION TRUST: COMPANY? 


ROOMY, HW WAY AMAA WUD sah fg 


205 West Monroe Street, Gilcama, Illinois 











She a 
TAX MAGAZINE 


PUBLISHED MONTHLY BY COMMERCE CLEARING HOUSE, INC., LOOSE LEAF SERVICE DIVISION 
OF THE CORPORATION TRUST COMPANY, 205 WEST MONROE STREET, CHICAGO 


This magazine is pub- 
lished to promote sound 
thought in economic, legal 
and accounting principles 
relating to all Federal and 
state taxation. To this end 
it contains signed articles 
on tax subjects of current 
interest, reports on pend- 
ing tax legislation, court 
decisions and administra- 
tive rulings relating to tax 
laws, and other tax infor- 
mation, book reviews, etc. 
The editorial policy is to 
allow frank discussion of 
tax issues. On this basis 
contributions are invited. 
The editors will exercise 
care in checking on the ac- 
curacy of data printed, but 
responsibility is not as- 
sumed for the contents of 
the articles or for the 
opinions of which expres- 
sion is allowed. 


Editor 
ERIC G. LEANDER 


Washington Editor 
LYMAN L. LONG 


Business Manager 
GEO. J. ZAHRINGER 


Circulation Manager 
M. S. HIXSON 


Contents for 
DECEMBER, 1935 


Vol. 13 No. 12 


General: PAGE 


Hidden Advantages and Disadvantages in Making Gifts 
. Erik C. Boye 699 
The German Tax Reform of 1934-35......... ... Paul Haensel 705 


Accounting Phases of New York State Unemployment Insurance 
Leo Mattersdorf 712 
Development of the Kentucky Tax Commission. Willard N. Hogan 715 
State Tax Legislation, 1935 (Part I) Raymond E. Manning 719 
The Processing Taxes..... .:............. M. Slade Kendrick 726 
A “Surveyor’s” Perspective on Oklahoma’s Tax Problems 
.. Herbert D. Simpson 730 


Carmack Waterhouse 733 


aa tae whan acl ae 
State Ten (oleeeer................. Sa 


President Anticipates Tax Revision in 1937 744 
Duplicate Filing of Income Tax Returns May Be Required... 744 
Economists’ Organization Fears Bonus Fiat Money 745 
Corporation Returns for 1933 Show Upward Business Turn... 745 
Court Decisions ........ ict oder nee oe ., fa 
Washington Tax Talk......... Pe ee ee 
Significant Decisions of the Board of Tax Appeals....... apne 3 ae 
Rulings of the Bureau of Internal Revenue ; .... 747 
Index of Volume XIII ... 760 


SUBSCRIPTION PRICE: $3.00 PER YEAR; SINGLE COPIES, 25 CENTS 


Entered as second-class matter October 19, 1934, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879 


Copyright 1935, by Commerce Clearing House, Inc. 





RALPH W. 
BROWN 


Mr. Brown is Special Assistant to the General Counsel of the Treasury Department, and since 
going to Washington, slightly over a year ago, he has been occupied chiefly with tax legislation. 
Before taking up his duties in Washington he was engaged in the general practice of the law in 
New York City, where he was a member of the firm of Morgan & Lockwood. Mr. Brown is a 
graduate of Dartmouth College and of the Harvard Law School. 











The 





in Making Gifts 


Hidden factors 
involving taxes 
tobe considered 





















OT LONG ago there appeared in our daily 

newspapers an account of large and substantial 

gifts made by certain donors. No doubt the 
donors in each instance had carefully weighed the ad- 
vantages and disadvantages of making the gifts, not 
only from their own standpoint, but in particular 
irom the standpoint of the donees. The desire to 
conserve and to pass on, to beneficiaries or heirs, 
estates with the least possible shrinkage through 
taxation is ever present. 


It is anticipated that many gifts or transfers of 
property in trust may be made within the remaining 
months of this year by persons motivated by the 
impending increase in rates of Federal taxes. A 
discussion of the subject would therefore seem 
timely. ? 





















Those who have followed the development of our 
Federal taxing system, from the days when the 
revenue of our government depended upon import 
duties and a nominal income tax, to the present day 
“soak the rich” system, have observed certain 
tendencies in our tax legislation. These tendencies 
are expressed in the correlation of our various Fed- 
eral tax laws (income, estate, capital stock, excess 
profits, gift taxes, etc.) and the closing of so-called 
loopholes. 
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Stated very generally, the proceeds from the sale 
of property establishes the basis for determining gain 
or loss from future sale of the same property; the 
gain or loss recognized from the sale of property 
acquired by bequest, devise or inheritance depends 
upon its valuation for estate tax purposes; exemp- 
tion from excess profits tax is paid for in the form 
of capital stock tax, etc. This interlocking feature 
has become so pronounced in our present Revenue 
Act that the unwary taxpayer may become subject 
to confiscatory taxes if he ignores the pitfalls placed 
in his path. For example, he may fail to observe 
the significance of the numerous dates interspersed 
in the effective Revenue Acts. Many of these dates 
mark the closing of pre-existing “loopholes” and the 
opening of new sources of governmental revenue 
alike. 

A discourse upon the subject of gifts from the 
standpoint of Federal taxes will therefore involve 
consideration not only of gift taxes but of possible 
estate and income taxes. 


The Revenue Act of 1932 as amended by the Na- 
tional Industrial Recovery Act and the Revenue Acts 
of 1934 and 1935 imposes a tax upon gifts against 
the donor at rates equal to 75 per cent of the rates 
provided for estate taxes. By the terms of the Rev- 
enue Act of 1935, the increased gift tax rates be- 
come effective on January 1, 1936, while the increased 
estate tax rates became effective with enactment, 
August 30, 1935. For the period from August 30, 
1935, to December 31, 1935, the rates of tax appli- 
cable to gifts will therefore be less than 75 per cent 
of the rates provided for estate tax. After the latter 
date the ratio mentioned will automatically be re- 
stored. The gift tax law was unquestionably en- 
acted as an adjunct to the estate tax law and for 
the purpose of preventing avoidance of the latter 
tax. Incidentally, it may also furnish an incentive 
for persons possessing large estates to pay all or 
part of the ultimate estate tax prematurely, at a dis- 
count, in the form of gift tax. Apart from other 
considerations, the apparent advantage of such pre- 
payment will depend upon: 


(a) Life Expectancy of Donor 

(b) Life Expectancy of Donee 

(c) Motive for the Gift 

(d) Donee’s Ultimate Disposition of Property 
Comprising the Gift 

(e) Relative Taxable Income of 
Donees. 


Donor and 
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Life Expectancy of Donor 


INCE the gift tax thus resembles a discounted 

prepayment of the estate tax, it would seem that 
the advantage of such prepayment is contingent upon 
the life expectancy of the donor. Actuarially, no ad- 
vantage exists if the amount of gift tax accumulated 
at a reasonable rate of interest equals the amount 
of the estate tax which would ultimately become due 
on the gift property, if the gift had not been made. 
It might thus appear that the number of years which 
the donor must live before a disadvantage results 
can be fairly calculated. The factors and predica- 
tions entering into the calculation are so treacher- 
ous, however, that such period of time is not 
susceptible of computation. Estate tax may be abol- 
ished or the rates reduced or economic conditions 
may render worthless or depreciate the value of the 
gift property and estate property of the donor before 
his death. Under such circumstances, all or a large 
portion of the gift tax might have been avoided and 
additional comforts and luxuries enjoyed by the 
donor and family before complete shrinkage in prop- 
erty values; or in the event of abolishment of estate 
taxes, a greater estate passed on to the heirs. 


On the other hand, estate tax rates may be raised 
and the value of the gift property may increase. In 
such event, the apparent advantage of the gift tax 
over the estate tax is accentuated. 


While any advantage of the lower gift tax over 
the higher estate tax is admittedly not susceptible 
of computation, the fact remains that the life ex- 
pectancy of the donor is a factor to be considered. 
Ignoring for the moment the income tax feature and 
the possibility that the gift may be made in con- 
templation of death, it may generally be stated that 
the shorter the life expectancy of the donor the 
greater the advantage of the gift tax. Conversely, 
the longer the life expectancy of the donor, the lesser 
the advantage of the gift tax over the estate tax. 

The desirability of making a gift of property in- 
stead of permitting such property to pass by inherit- 
ance, bequest or devise can be determined only after 
serious consideration of numerous factors. It is only 
through careful consideration of each factor and 
careful weighing of the positive factors as against the 
negative factors that a decision most conducive of 
conservation of the estate may be expected. There- 
fore, it is for the purpose only of demonstrating the 
presence of the factor of the life expectancy of the 
donor that the following summary is presented. 
Any other significance attached thereto may lead to 
a fallacious conclusion: 


Years Required for 
Gift Tax Accumulated 
at 5% per Annum 


Amount of to Equal 





Amount of 


Amount Gift Tax Estate Tax Estate 
Donor of Gift 1934 Rates 1935 Rates Tax 
A  $ 100,000.00 $ 937.50 $ 4,312.50 31 
B 200,000.00 8,250.00 21,202.50 19 
% 500,000.00 43,612.50 90,430.87 15 
D 1,000,000.00 125,887.50 250.084.00 14 


2,593,313.50 15 


EF. 5,000,000.00 1,267,650.00 





In the first column is given a number of gifts in 
varying amounts. The second column presents the 
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amount of the gift tax at the rates effective for the 
remainder of the year 1935, on the presumption that 
the gift is made ‘to one donee only, assuming that 
tne credit of $50,000 has not been previously used 
up. The third column presents the amount of estate 
tax before credit for state inheritance tax, on the pre- 
sumption, in each instance, that the estate at death 
(if the gift is not made), would equal the amount 
shown as the gift plus the amount of gift tax there- 
on. Under these circumstances the last column re- 
flects the number of years required to outlive the 
apparent advantage of the gift tax over the estate tax 
on the basis stated. 

It is again pointed out that the foregoing illus- 
tration is predicated upon the assumption that the 
amount stated represent the total estate in each in- 
stance and that the estate values and rates of estate 
tax will remain constant. If the amounts shown 
represent only a portion of the donors’ estates or 
if the estates should increase before death of donor, 
either by reason of fluctuations in value or by ac- 
cumulation of income, then the advantage of the gift 
tax would be emphasized. The estate values and es- 
tate tax rates might well increase to the point that 
a donor could not possibly outlive the gift tax ad- 
vantage. On the other hand, future reduction in 
estate tax rates or decline in estate values would de- 
stroy the apparent advantage of the gift tax over the 
estate tax and even create a distinct disadvantage in 
the former tax. 


Certain primary factors are associated with the 
life expectancy of the donor. These are enumerated 
as follows: 


Advantages of Making Gifts 
(1) Premature Death of Donor 
(2) Future Increase in Value of Gift Proper- 
ties 
(3) Future Increase in Estate Tax Rates 


Disadvantages of Making Gifts 
(1) Long Life of Donor 
(2) Future Decrease in Value of Gift Proper- 
ties 
(3) Future Decrease in Estate Tax Rates 


Obviously, if a donor dies shortly after having 
made a gift, the entire difference between the estate 
tax which would have been due thereon and the gift 
tax has been saved. Such savings, however, are sub- 
ject to the provision that the gift is not made in con- 
templation of death, discussion of which is here 
deferred. 


Also, any increase in property values will have the 
effect of widening the disparity between the estate 
tax and the gift tax by rendering a greater amount 
subject to estate tax at proportionately higher rates. 
It will be recognized that future increase in estate 
tax rates will have a similar effect. 

While the foregoing factors call for considerable 
guess work the problem, so far, of determining the 
advantages and disadvantages of making gifts is 
not wholly without rules to follow. The life expect- 
ancy of an individual may be determined from the 
American experience table of mortality. This ex- 
pectancy may be modified by physical condition, par- 
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ticular hazards, habits, etc. Properties proposed to 
be made the subject of gift may be classified as be- 
tween those likely to remain of constant value, those 
likely to increase in value and those likely to decline 
in value. Thus government and sound municipal 
securities may be expected to remain fairly constant 
in value. Real estate may be so situate that rise 
or decline in value can be foretold with a fair degree 
of accuracy. The value of a fully developed oil lease- 
hold is likely to decline somewhat in proportion to 
its exhaustion, while the value of an undeveloped 
leasehold is likely to be favorably affected by suc- 
cessful development in surrounding territory. Even 
the trend in the value of corporate stock can be given 
consideration in the light of nature of business, loca- 
tion, management, etc. 


Life Expectancy of Donee 


HE Revenue Act contains a provision with re- 

spect to estate tax making it necessary to con- 
sider also the life expectancy of donees, before 
making a substantial gift. Briefly, the provision is to 
the effect that in determining the net estate of a 
decedent there shall be allowed as a deduction the 
value of property on which a gift tax has been paid 
within five years prior to death. This deduction is 
limited to the gift property or to property which 
can be identified as having been received in exchange 
therefor. The statute permits of this deduction in 
the following terms: 

For the purpose of the tax the value of the net estate 
shall be determined—(a) In the case of a citizen or resi- 
dent of the United States, by deducting from the value 
of the gross estate * * * (2) An amount equal to the value 
of any property * * * (B) transferred to the decedent by 
gift within five years prior to his death, where such prop- 
erty can be identified as having been received by the dece- 
dent from such donor by gift, or from such prior decedent 
by gift, bequest, devise, or inheritance, or which can be 
identified as having been acquired in exchange for property 
so received. This deduction shall be allowed only where 
a gift tax imposed under the Revenue Act of 1932, * * * 
was paid. 

This provision contains a stern warning to donees 
to maintain records which will permit an identifica- 
tion of property received as a gift or property re- 
ceived in exchange therefor. Inability to identify 
such property may result in considerable and unnec- 
essary shrinkage in the estate of a donee in the event 
of his death within five years after the gift. No 
deduction for gift property is permitted in connec- 
tion with the tax on the estate of the donee if his 
death occurs more than five years after the date of 
the gift. ‘ 

To illustrate the import of the foregoing provision. 
let us assume that A after providing for himself 
in the form of an annuity and after making reser- 
vations for the payment of the gift tax transfers the 
remainder of his estate, $1,000,000 to B his son and 
sole immediate heir. Assume further that five and 
one-half years thereafter, the son dies leaving his en- 
lire estate of $1.500,000 to the surviving father, the 
estate consisting of the gift property, still worth 
$1,000,000 and $500,000 of other property. Provided 
A had made no previous gifts, the gift tax would 
amount to $125,887.50 and the estate tax which 
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would become due by reason of the death of B 
amounts to $369,800 before credit for state inherit- 
ance tax. Had the gift not been made and if B’s 
estate had consisted only of the other property men- 
tioned ($500,000) the estate tax would have amounted 
amounted to only $80,400. The privilege of mak- 
ing the gift and receiving the property back by be- 
quest or inheritance would thus cost A ‘$415,287.50, 
summarized as follows: 


Amount of Gift Tax paid by A ............... $125,887.50 


Estate Tax paid on Estate of B.... 369,800.00 
495,687.50 

Less—Amount of Estate Tax if Gift had not 
Re ei be US cutacaincs a eed asbhs ues cea 80,400.00 
Total Shrinkage due to Gift............. $415,287.50 


The foregoing illustration would serve also in the 
case of B’s death before the expiration of five years 
from the date of the gift, if the gift property could 
not be identified. 

The consideration to be accorded the life expect- 
ancy of the donee is far more difficult of appraise- 
ment than in the case of the donor. Usually the 
intended beneficiaries of gifts are considerably 
younger than the benefactor and therefore their life 
expectancy is longer. It has been noted that in the 
event of the death of a donor shortly after making 
a gift, the entire difference between the estate tax 
thereon (if the property had been transmitted at 
death) and the gift tax paid is immediately saved. 
If, on the other hand, the donor continues to live, 
the advantage of the gift tax (barring unusual cir- 
cumstances) may be expected to disappear only 
gradually. 

In the case of the donee, however, the advantage 
of the gift tax over the estate tax suddenly disap- 
pears after the expiration of five years, and may only 
be regained, if at all, through the long continued 
life of the donee. If the donee dies shortly after the 
expiration of five years from the date of the gift, 
then, not only may the advantage of the gift tax 
over the estate tax be lost, but a distinct disadvan- 
tage may be created, perhaps never to be retrieved. 


While the life expectancy of the donee presents 


‘considerations apparently impossible of approach, 


nevertheless, such considerations must be given 
weight by the donor who wishes not only to benefit 
his immediate heirs, but also to conserve his estate 
to the fullest extent for his posterity. 

It may be that the hazards involved in the life ex- 
pectancy of the donee can be met only through an 
irrevocable trust, the corpus of which is reserved for 
the heirs of the donee. 


Motive for the Gift 


O THOSE who wish to transmit their property 

by gift rather than at death, the motive for the 
gift becomes of paramount importance. This is be- 
cause of statutory provisions to the effect that gifts 
made in contemplation of death must be included for 
estate tax purposes to the extent of the value of the 
gift property at the date of death. Such gift prop- 
erty must be so included irrespective of whether gift 
tax has been paid or not. However, if a gift tax has 
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been paid, credit is allowed (subject to certain limi- 
tations) against the estate tax for the amount of 
gift tax paid on property included in the estate. The 
pertinent provision is contained in Section 302 (c) 
of the Revenue Act of 1926 as amended by subse- 
quent acts quoted below: 


Sec. 302. The value of the gross estate of the decedent 
shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or in- 
tangible, wherever situated, except real property situated 
outside the United States * * * 

(c) To the extent of any interest therein of which the 
decedent has at any time made a transfer, by trust or other- 
wise, in contemplation of or intended to take effect in pos- 
session or enjoyment at or after his death, or of which he 
has at any time made a transfer, by trust or otherwise, 
under which he has retained for his life or for any period 
not ascertainable without reference to his death or for any 
period which does not in fact end before his death (1) the 
possession or enjoyment of, or the right to the income 
from, the property, or (2) the right, either alone or in con- 
junction with any person, to designate the persons who 
shall possess or enjoy the property or the income there- 
from; except in case of a bona fide sale for an adequate 
and full consideration in money or money’s worth. Any 
transfer of a material part of his property in the nature 
of a final disposition or distribution thereof, made by the 
decedent within two years prior to his death without such 
consideration, shall, unless shown to the contrary, be 
deemed to have been made in contemplation of death within 
the meaning of this title. 


The statute classifies gifts made by a decedent as 
to those made within two years prior to death and 
those made prior to the two year period. Further- 
more, it indicates that the burden of disproving of 
“contemplation of death” will rest more heavily on 
the estate in the case of material gifts made within 
the last two years of the decedent’s life. However, 
the law does not thereby relinquish the right to tax 
any gifts made in contemplation of death after Sep- 
tember 8, 1916. This raises the question as to the 
meaning of the term “in contemplation of death.” 
The term is defined in Article 16 of Regulations 80, 
which article contains an adaptation of the definition 
of the term given by the United States Supreme 
Court in the case of U. S. v. Wells, 283 U.S. 102. 


Art. 16. Transfers in contemplation of death—Trans- 
fers in contemplation of death made by the decedent after 
September 8, 1916, other than bona fide sales for an ade- 
quate and full consideration in money or money’s worth 
must be included in the gross estate. A transfer in con- 
templation of death is subject to the tax although the 
decedent parted absolutely and immediately with his title 
to, and possession and enjoyment of, the property. 

A transfer in contemplation of death is a disposition of 
property prompted by the thought of death. The phrase 
“contemplation of death” as used in the statute is not 
limited to contemplation of imminent death or to an appre- 
hension that death is near at hand. Death must be “con- 
templated,” that is, the motive which induces the transfer 
must be such that leads to testamentary disposition. A 
gift inter vivos which springs from a motive essentially 
associated with life rather than with death is not made 
in contemplation of death. 

As the phrase “transfer in contemplation of death” 
is applicable to many varying transactions, the circum- 
stances of each case must be examined to ascertain the 
motive which induced the decedent to make the transfer. 
If the transfer results from mixed motives, one of which 
is the thought of death, the more compelling motive con- 
trols. A condition of the mind or body of the transferor 
(whether occasioned by old age or disease) which naturally 
prompts a testamentary disposition to a proper object of 
his bounty, will be considered a decisive test of contempla- 
tion of death in the absence of proof of the existence of 
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purposes associated with life as the dominant motive for 
the transfer. 

Any transfer without an adequate and full consideration 
in money or money’s worth, made by the decedent within 
two years of his death, of a material part of his property 
in the nature of a final disposition or distribution thereof 
is, unless shown to the contrary deemed to have been made 
in contemplation of death. This provision applies even 
though the decedent dies subsequent to the effective date 
of the Revenue Act of 1926 and prior to the effective date 
of the Revenue Act of 1932. 


From the foregoing, it may be observed that in de- 
termining whether or not a gift is made in contem- 
plation of death great stress is laid upon the motive. 
It is specifically stated that a gift which springs from 
a motive associated with life rather than with death 
is not made in contemplation of death. Thus it 
would appear that a gift made by a father to his son, 
in order to establish him in business, at a time when 
the father may expect to live to advise and counsel 
the son in the business venture, is not made in con- 
templation of death. Similarly a gift made to a mar- 
ried daughter to permit her and her husband to live 
according to a social standard commensurate with 
that of her family may not be in contemplation of death. 
On the other hand, a gift or transfer in trust of a sub- 
stantial portion of a person’s estate, if not associated 
with such or similar motives, may be construed as 
made in contemplation of death. This may be espe- 
cially so if the property comprising the gift or the 
income therefrom is not to be used for the immediate 
physical, educational, social or business development 
of the donees or beneficiaries. 


In this connection, it is possible that the phrase 
“or intended to take effect in possession or enjoy- 
ment at or after death” may sound a special danger 
signal. Conceivably this provision could be invoked 
where complete possession or enjoyment of the gift 
property is not relinquished by the donor. Such a 
situation might exist in the case where a father trans- 
fers a substantial portion of his stock in a corporation 
in trust for the benefit of his wife or children without 
transferring complete control. Control might be re- 
tained by the father in the form of: 


(a) Representation on the Board of Trustees 
with Power to vote the stock transferred in 
Trust. 

(b) Continued Representation on the Board of 
Directors of the Company with power to 
vote for or against the declaration of Divi- 
dends. 

(c) Continued power as an officer or Director 
of the Corporation to adjust his own com- 
pensation. 

(d) Continued domination of the affairs of the 
Corporation. 

Such conditions might give rise to the contention 
by the Commissioner that actual possession or enjoy- 
ment of the gift property was not intended to take 
effect until at or after the death of the donor. If the 
contention should be sustained the estate tax would 
be imposed irrespective of previous payment of gilt 
tax as in the case of all gifts made in contemplation 
of death after September 8, 1916. 

A number of decisions involving the interpretation 
of the term “in contemplation of death” have been 
issued. From these it appears that the age and the 
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condition of the health of the donor are not in them- 
selves the determining factors. The motives and 
circumstances in each case govern. If a person dis- 
poses of his property prompted by motives similar 
to those which prompt testamentary disposition of 
property, then such gift would seem made in con- 
templation of death. 


Perusal of court decisions involving the point in 
question indicates the importance of donors leaving 
behind them definite and admissible evidence of their 
motives for gifts. In the case of Kaufman v. Reinecke, 
68 F. (2nd) 642, it was held that certain transfers of 
property had not been made in contemplation of 
death, but Judge Evans dissenting said: 

No living witness can testify with much cogency as to 
the deceased’s intentions. Only those circumstances from 
which inferences are deductible may be shown, and all 
such circumstances are peculiarly within the knowledge 


of those interested in establishing the negative side of 
the proposition. 


The courts, with such thoughts in mind, may at- 
tach little if any weight to the oral testimony of 
witnesses who attempt to recall casual remarks of 
the donor regarding his motives, even though these 
motives were such as definitely made the transfer 
one not in contemplation of death. 


In the event the estate of a decedent is insufficient 
for the payment of the estate tax and if the decedent 
has previously made transfers of property without 
adequate and full consideration in contemplation of 
death then the transferees of such property are per- 
sonally liable for the tax and the property. This 
liability is limited to the extent of the decedent’s 
interest in the property at the time when the transfer 
was made in contemplation of death. The provision 
imposing this liability is contained in Section 315 (b) 
of the Revenue Act of 1926 as subsequently amended 
quoted below: 


(b) If (1) except in the case of a bona fide sale for an 
adequate and full consideration in money or money’s worth, 
the decedent makes a transfer by trust or otherwise, of any 
property in contemplation of or intended to take effect 
in possession or enjoyment at or after his death, or makes 
a transfer, by trust or otherwise, under which he has re- 
tained for his life or for any period not ascertainable with- 
out reference to his death or for any period which does 
not in fact end before his death (a) the possession or en- 
joyment of, or the right to the income from, the property, 
or (b) the right, either alone or in conjunction with any 
person, to designate the persons who shall possess or 
enjoy the property or the income therefrom, or (2) if 
insurance passes under a contract executed by the decedent 
in favor of a specific beneficiary, and if in either case the 
tax in respect thereto is not paid when due, then the trans- 
feree, trustee, or beneficiary shall be personally liable for 
such tax, and such property, to the extent of the decedent’s 
interest therein at the time of such transfer, or to” the 
extent of such beneficiary’s interest under such contract 
of insurance, shall be subject to a like lien equal to the 
amount of such tax. Any part of such property sold by 
such transferee or trustee to a bona fide purchaser for 
an adequate and full consideration in money or money’s 
worth shall be divested of the lien and a like lien shall 
then attach to all the property of such transferee or trustee, 
except any part sold to a bona fide purchaser for an ade- 
quate and full consideration in money or money’s worth. 


To illustrate the effect of the foregoing provision, 
we may assume that A after providing himself with 
alife annuity and making reservation for the payment 
of gift tax transfers his entire fortune, $1,000,000 to 
his son B. Thereafter A dies, leaving no estate. 
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Upon the death of A it is determined that the pre- 
vious gift was made in contemplation of death and 
that the gift property is now of the fair market value 
of $1,500,000. 

Under these circumstances B, the son, becomes 
liable for the estate tax computed on the basis of 
the value of the gift property at the date of the father’s 
death $1,500,000 but is permitted (subject to limita- 
tions) to deduct from such tax the amount of gift 
tax previously paid. 

This liability differs from that imposed under the 
“trust fund doctrine” by other sections of the Rev- 
enue Act. Reference is made to the transferee’s 
liability for previous income tax of transferors in 
connection with non-taxable corporate reorganiza- 
tions, to the liability of estates, heirs or beneficiaries 
for previous income tax of the decedent, etc. In 
these instances a tax previously accrued follows the 
property into the hands of a subsequent transferee. 

The provisions here in question, however, seek to 
levy a subsequently accrued tax against a previous 
transferee of property although the proper tax has 
been paid on such previous transfer. Furthermore 
the tax sought to be levied may be on a basis includ- 
ing appreciation not realized by the donee. 


It is possible that the difference here pointed out 
may give rise to the question of constitutionality of 
the provision of Section 315 (b). 


Donee’s Ultimate Disposition 
of Property Comprising the Gift 


N THE previous paragraphs consideration has 
been given to the gift tax in its relation to the estate 
tax. Prospective donors may have searched only the 
pages of the gift and estate tax law for an answer to 
the question of whether their property should be 
transferred by gift or transmitted at death. If so, 
their labors are not ended. Property acquired by 
gift or transfer in trust subsequent to December 31, 
1920 is definitely and firmly linked with the income 
tax provisions through Section 113(a) (2) of the 
Revenue Act of 1934. This section provides: 


(a) Basis (unadjusted) of Property.—The basis of prop- 
erty shall be the cost of such property; except that— 
(2) Gifts after December 31, 1920—If the property ‘was 
acquired by gift after December 31, 1920, the basis shall 
be the same as it would be in the hands of the donor or 
the last preceding owner by whom it was not acquired 
by gift, except that for the purpose of determining loss 
the basis shall be the basis so determined or the fair market 
value of the property at the time of the gift, whichever 
is lower. If the facts necessary to determine the basis 
in the hands of the donor or the last preceding owner 
are unknown to the donee, the Commissioner shall, if 
possible, obtain such facts from such donor or last pre- 
ceding owner, or any other person cognizant thereof. If 
the Commissioner finds it impossible to obtain such facts, 
the basis in the hands of such donor or last preceding 
owner shall be the fair market value of such property as 
found by the Commissioner as of the date or approximate 
date at which, according to the best information that the 
Commissioner is able to obtain, such property was ac- 
quired by such donor or last preceding owner. 


Here we observe that for the purpose of determin- 
ing gain from the sale of property acquired by gift, 
subsequent to the date mentioned, the donee succeeds 
to the basis of such property in the hands of the donor. 
In the case of a loss he may use only such basis or 
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the fair market value of the property at the date 
of the gift whichever is lower. This compels con- 
sideration of the bases of the proposed gift properties 
and the possible ultimate disposition of such prop- 
erty by the donee. 

Many fortunes consist of properties which have 
been accumulated over a period of years at a low 
cost as compared even with present day values. As 
late as 1931 and 1932, numerous investments could 
be purchased at a fraction of present day prices. 
The transfer by gift of property acquired by the 
donor at a low cost may burden the donee with a 
large potential profit which, if realized, might result 
in substantial income tax. In the case of property 
acquired by inheritance, bequest or devise the basis 
for determining gain or loss from disposition of such 
property is the fair market value on the date of 
decedent’s death. It is possible therefore that the 
advantage gained in the first instance by the pay- 
ment of the gift tax instead of the estate tax may 
be entirely destroyed by subsequent income tax. A 
distinct disadvantage may indeed have been created. 

In most instances it will rest with the donee as to 
whether or not he wishes to dispose of the gift prop- 
erty and thus realize a taxable gain or sustain a 
deductible loss. It must be remembered, however, 
that in cases of involuntary conversion of property or 
corporate reorganizations (not within tax-free provi- 
sions) such gains or losses may be imposed upon a 
donee against his desire. Also that the effect of the ulti- 
mate disposition of property is obscured by the provi- 
sions of Section 117 (a) and (b) of the Revenue Act of 
1934. This section limits the amount of gain or loss 
recognized from the sale of capital assets according 
to the aggregate number of years the property has 
been held by the donor and donee. In addition to 
this limitation it places a very drastic limitation on 
capital losses. Capital losses are allowed only to 
the extent of $2,000.00 plus the amount of gains from 
the sale or exchange of capital assets. This section 
thus contains both features of advantage and features 
of disadvantage which should be considered in con- 
nection with proposed gifts. 

Perhaps the importance of fully considering the 
effect of donee’s ultimate disposition of the gift prop- 
erty may best be emphasized by the use of illustra- 
tions. The following example embodies various 
unfortunate circumstances: 

A buys property in 1930 at a cost of $100,000, transfers 
the property (his entire estate) by gift to his son B in 
1934, at which time the property had a value of $1,000,000 
and pays a gift tax thereon of $125,887.50. Shortly after 
the enactment of the Revenue Act of 1935, A dies. The 

gift was held as having been made in contemplation of 
death and A’s estate was taxed thereon in the amount 
of $85,112.50. During 1935, B sells the property for 
$1,000,000.00 and pays an income tax thereon of $289,900. 


The shrinkage in this property may be summarized as 
follows: 


Gift Tax paid by A $125,887.50 
Estate Tax paid by A $211,000.00 
Less—Credit for Gift Tax 125,887.50 85,112.50 
Total docath. 211,000.00 
Income Tax paid by B_ on _ $540,000.00 
($1,000,000.00 less cost of ine 
able on 60% of $900,000.00) . 289,278.00 
Total Shrinkage in Estate due to Gift, 
Estate and Income Tax $500,278.00 
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Assuming that A had not made the gift to B and that 
upon inheritance of the property B at once sold it. The 
total tax on the property and on the amount of gift tax 
saved would have been only $250,084, since the property 
in the hands of B has the basis for gain or loss equal to 
_ ad market value of the gift at the time of acquisition 

y B. 

If however, the amounts in this illustration had been as 
follows: 


SMAI 6d assy WLR GN a AS s.< 5 RS Ds $1,000,000.00 


Value at time of gift by Ato B.............. 100,000.00 

Value at date of A’s death .... 2.00... c cee 100,000.00 

Proceéas trom. sale By B ..... «2.5.02... 0605 500,000.00 

The shrinkage would be summarized as follows: 

iatit. Tae GONG OG A. ~.... oot i cecee- $ 937.50 

Estate Tax paid by A ; _ $4, 200.00 

Less—Credit for Gift Tax . 937.50 3,262.50 
ROT ee ena 4,200.00 

Income Tax paid by B on sale.......... eetie ante 
Total Shrinkage .......... ne 4,200.00 


Assuming that A had not senile the gift to B and that 
upon inheritance of the property B sold it, the total shrink- 
age would have been: 


Se a oe eee $ 4,312.50 
Income Tax paid by B_ on proceeds— 
$500,000.00 less $100,000.00 (basis in hands — 
of B) $400,000.00 taxable 100% ........ 204,898.00 
BE 8.03. Bue saree oe ee $ 209,210.50 


The preceding examples are predicated upon the 
assumption that the donor had made no previous 
gifts and that the donee had no income other than 
that resulting from the sale of the property. 


Relative Taxable Income of 
Donor and Donee 


pe men remains to be discussed the possible 
advantage to be gained from equalizing the 
annual taxable income of the donor and the donees. 
Discussion of this feature has been reserved for the 
last section of this article because the apportunities 
for tax reduction are perhaps here more apparent. 
Perhaps also this advantage presents one of the 
most frequent inducements for transferring property 
by gift instead of permitting it to be later transmitted 
at death. Perfect equalization of taxable income 
naturally reduces income tax to a minimum because 
the aggregate income becomes subject to tax at lower 
rates. In many instances the tax savings afforded 
thereby may be of sufficient importance to offset 
disadvantages which may otherwise be created by 
making gifts. It should be remembered, however, 
that the advantage through equalized taxable income 
can be created only by making gifts of property 
which produces taxable income. No such advantage 
would attend gifts of state, municipal and other tax- 
free securities nor property which is not income pro- 
ducing. Also, further advantage ceases to accrue, 
in any instance, with the death of the donor. 


The tax saving effect of equalized taxable income 
may be emphasized by means of an illustration. The 
following table presents a series of taxable incomes 
ranging from $10,000 to $500,000, the amount of 
Federal income tax which would be payable thereon 
by one person and the aggregate amount of tax pay- 
able by two, three and four persons, if the income 
(Continued on page 758) 
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The German Tax 
Reform of 


1934-35 


By PAUL HAENSEL* 


COMPLETE revision in her tax system was 
made by Germany in 1934 and 1935. Ten new 
basic laws promulgated October 16, 1934, in 
addition to a series of special preliminary laws passed 
in 1933 and 1934, represent a most striking and far- 


reaching tax reform.* A series of additional laws 
and Durchfithrungsverordnungen (executory rules) 
were issued during 1935. Collection under the new 
rules began January 1, 1935. : 


Preliminary Legislation 


The compilers of the new tax legislation claim that 
this is only “the first step of a national-socialist 


* Professor at Northwestern University (since 1930); formerly at the 
University of Moscow, Russia (1903-28), Graz, Austria (1928) and Uni- 
versity of Chicago (1929); honorary Doctor of Munich University; in 
'sarist times, member of the Council (Board of Directors) of the Im- 
perial Bank of Russia; under the Soviet regime, president of the Finan- 
cial Section of the Institute of Economic Research and economic 
consultant to the Commissariat (Ministry) of Finance and other institu- 
tions of Soviet Russia; author of numerous books and articles on public 
finance in various languages. 

1See Fritz Reinhardt, Die neuen Steuergesetze, Berlin, Spaeth, 1935. 
He was chiefly responsible for the new reform. 
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(Nazi) tax reform aiming at: (1) simplification of 
the tax laws; (2) reorganization of taxes through 
making them fit the policy of national-socialism with 
reference to population, social welfare, economics 
and national-socialist philosophy and the fundamen- 
tal changes in the administration of the Reich; and 
(3) lowering the total tax burden of the population.” 
Their chief slogan is: “welfare of the whole is above 
private welfare” (Gemeinnutz vor Eigennutz). It is 
the peculiar policy of the government to levy high 
taxes on unmarried persons and people having no 
children or only a few children, but chief stress is 
laid on tax provisions helping to reduce unemploy- 
ment. A reorganization of expenditures is planned. 
From 1930 to 1932 the rates of taxes constantly 
increased but the tax revenue decreased catastro- 
phically, namely, from 9,171 million RM (Reichs- 
marks) in 1929 to 6,647 million RM in 1932 (RM is 
worth approximately 40 cents at the official rate 
of exchange). 


As a means of increasing demand for industrial 
products the following tax measures and allowances 
have been adopted: 


1. All passenger automobiles which were admitted 
after March 31, 1933 for the first time are free from 
the tax on motor vehicles (Law of April 10, 1933) ;? 
as a result there was a greater demand for cars and 


consequently reduction in unemployment and in re- 
lief cost. 


2. All cost of acquiring new equipment for indus- 
trial and agricultural undertakings made between 
June 30, 1933 and January 1, 1935 may be deducted 
from taxable profits subject to the tax on corpora- 
tions and business (Law of June 1, 1933). It is 
claimed that this measure was responsible for an 
increase in the sale of machinery from 881 million 
RM in 1932 to 2014 million RM in 1934. 


3. To employers of female servants a reduction in 
income tax similar to the children’s allowance is 
granted, namely, 50 RM monthly for each servant 
as credit against income (Law of June 1, 1933 and 
Section 10 of the Income Tax Law of October 16, 
1934). This has been responsible for a large increase 
in the number of servants employed and there has 
been a corresponding reduction in relief cost. 


4. Employed girls may receive special marriage 
loans, free of interest, for buying furniture, linen, etc. 
if they marry and quit employment (Law of June 1, 
1933). Such loans are repayable 1 per cent monthly ; 
for each child born a remission of 25 per cent and 
postponement of the monthly payments up to 12 
months are given. The necessary funds for grant- 
ing these loans are collected by an increased tax on 
bachelors. This provision has led to considerable 
new employment in replacement of girls who mar- 
ried and an increase of the sale of furniture. 


5. A 10 per cent rebate in the income tax and 
corporation tax is given in case the equivalent in 
money is applied for new building in industrial un- 
dertakings if made between June 30, 1933 and Janu- 
ary 1, 1935. The minister of finance may grant 
similar rebates in different taxes for new kinds of 


2 Taxation of other automobiles is regulated by the law of February 
28, 1935 (RGBI I S. 313) and Regulation of March 23, 1935 (RGBI I 
S. 407) and July 5, 1935 (RGBI I S. 875). The tax is according to the 
weight of the car. The abbreviation “RGBI” means Reichsgesetzblatt. 
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production which are important for national devel- 
opment (Law of July 15, 1933). 

6. Small dwellings and particularly separate 
houses which will be ready for occupation in 1934 
and 1935 are free from the income and property 
taxes, from the state land tax and one-half of the 


local land tax till 1939-1944 (Law of September 21, 
1933). 


7. The general sales tax on agricultural produce 
has been reduced from 2 to 1 per cent in order to 
increase the purchasing power of the farmers (see 
below). The latter are admonished to apply this 
saving (some 100 million RM a year) to increased 
improvements or additional employment (Law of 
September 21, 1933). 


8. The land tax from agricultural property is re- 
duced by 25 per cent with the same aim (Law of 
September 21, 1933). 

9. The tax on buildings erected in 1924-30 has 
been lowered as a compensation for artificially high 
structural cost in these years (fall in revenue): 50 
million RM) and for improving the financial posi- 


tion of such houseowners (Law of September 21, 
1933). 


10. Full exemption or reduction in taxes has been 
given for buildings, air ports, etc. serving civil avia- 
tion. (Decree of October 10, 1933); the same priv- 
ileges are granted for public sanitation (Decree of 
January 27, 1934). 


11. Arrears in taxes may be cancelled if the delin- 
quent persons spend the saved money for necessary 
property repairs; this privilege may not be repeated 


(Decree of November 28, 1933). 


12. A 10 per cent reduction in the income tax or 
in the corporation tax is granted on condition that 
these reductions are applied for building repairs or 
improvements (Law of April 20, 1934). 


13. For the purpose of increasing personal inter- 
est and responsibility, which is one of the aims of 
the present regime, there is some increase in the tax- 
ation of corporations and a decrease in the case of 
partnerships. (Law of July 5, 1934 and October 11, 
1934; see below.) 

Now let us consider the new basic laws on taxa- 
tion enacted by the Hitler government. These re- 
forms are divided into three groups—(A) Direct 
Taxes, (B) Indirect Taxes, and (C) State and Local 
Taxes. 


A. Direct Taxes 


HE ten basic direct tax laws promulgated on 
October 16, 1934 and the additional tax laws 
issued in this connection are the following : 


1. The Tax Adaptation Law 

The so-called Steueranpassungsgesetz,* or the law 
of adapting the new tax laws to the existing legis- 
lation and conditions, begins with the solemn decla- 
ration, that “the tax laws should be interpreted 
according to the conceptions (Weltanschauung) of 
National-Socialism.” In substance, this law devotes 
particular attention to frustrating evasion and cir- 


3 RGBI I 1933 S. 323 1934 S. — and S. 1031; 1935 S. 14. 
*RGBI I 1934 S. 925 and 1935 S. 810. 
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cumvention of tax liability. It defines general prin- 
ciples common to all tax laws. Some of its peculiarities 
are : 

1. There is no interest charged for respite in 
tax payments except in a few cases (for instance, 
inheritance tax and then at a rate to be decided 
by the tax authorities in each individual case). 

2. A fiancé is considered a member of a family. 

3. For the purposes of assessment of the income 
tax, tax on produce (Frtrag) property tax, and 
turnover (sales) tax, a special consulting commit- 
tee (Beirat) is appointed by the chairman of the 
local finance department, preferably from candi- 
dates recommended by local industries; the chiefs 
of the communes (equivalent to a mayor) act 
ex officio on the committee. This is a typical na- 
tional-socialist change stressing personal appoint- 
ments and responsibility whereas formerly such 
committees were elected and had decisive (not 
merely consulting) vote. 

The so-called Vermégenzuwachssteuer, which was 
a tax on the increase of taxpayer’s capital levied 
every three years according to the law of April 8, 
1922* but suspended by the law of August 25, 1925, 
is now definitely abolished, and it is expressly or- 
dered that local bodies are not permitted to levy any 
tax of this kind (§ 45). 


2. The Personal Income Tax 


A personal income tax ° is levied on the income of 
natural persons. If a taxpayer spends more than 
10,000 RM a year (plus 2,000 RM for each child) and 
his taxable income is not more than half as much, 
such a person may be taxed according to the actual 
expenditure (instead of actual taxable income) but 
only at half of the regular rates. The reason for 
such an enactment is the desire to tax more severely 
those well-to-do people who spend much above their 
actual incomes. 

Taxable income is divided into seven categories: 
(1) from agriculture and forests; (2) industrial un- 
dertakings; (3) independent labor ; (4) dependent 
labor; (5) from investment; (6) from leases; 
(7) other income (annuities, speculation, etc.). In 
general, the salient features of the former law are 
retained. 

With respect to income from agriculture and for- 
ests the new law reduced the exemption, leaving a 
credit of only 3,000 RM instead of 6,000 RM for 
incomes below 8,000 RM as was in the former law. 
The compilers of the new law considered that a lower 
exemption was justified because the new regime was 
particularly favorable to agriculture in other respects. 

All the rates of the income tax have been entirely 
changed in comparison with the previous law and, 
in general, reduced. The highest possible rate is 
40 per cent for married people (50 per cent for single 
persons), applicable to incomes of 120,000 RM and 
over. For the calculation of the tax all incomes are 
rounded off and the rates differ according to whether 
the taxpayer is single, or married, and, if married, ac- 
cording to the number of children. The table of 
rates is very long, occupying several pages. It be- 
gins at a net income of over 560 to 675 RM or, round- 


4a 4. Handbuch der Finanswissenschaft, edit. by Gerloff and Meisel, 
1927 166. 
5 RGBI ¥ 1934 S. 1005 and 1935 S,. 153. 
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THE GERMAN TAX REFORM OF 1934-1935 


Table I 
TAX LIABILITY IN SELECTED INCOME BRACKETS FOR VARIOUS CATEGORIES OF TAXPAYERS 











Incomes For each 
3 additional 
Rounded } child the 
off 2 Married Taxpayers entitled to children allowance for tax of 
average Unmar- but the last 
taxable ried per- childless column 
Bracket income sons Dp. 1 child 2 children 3 children 4 children 5 children is lowered 
Rm. Rm. Rm. Rm. Rm. Rm. Rm. Rm. Rm. by Rm. 
Over 560 to 675 600 10 ee nr oa Sere Ufa aaa lt ONL og uta 
“ 2,850 to 3,150 3,000 420 215 164 120 ; 78 ‘-: E Smee ak 
" 9,750 to 10,250 10,000 1,984 1,240 1,090 910 544 376 220 140 
vg 19,500 to 20,500 20,000 5,376 3,360 3,100 2,796 2,224 1,924 1,672 252 
g 49,500 to 50,500 50,000 21,568 13,480 13,130 12,710 11,800 11,310 10,820 490 
zs 99,500 to 100,500 100,000 50,000 33,480 33,080 32,600 31,560 31,000 30,440 560 
“119,500 to 120,500 120,000 60,000 =—§ —--——_—__—_____— 40% —— —- --— ——- —_—______—_ 
et ee ees ae IE aiitednesainatdinitlicgiataans 


MERE AS eee 50% 








ed off, at 600 RM. A credit against income for 
dependents is allowed: for the wife, 300 RM, and 
for minor children: first child, 300 RM; second child, 
400 RM; third child, 600 RM; fourth child, 800 RM; 
fifth and each additional child, 1000 RM. Addi- 
tional credit up to 500 RM per year is given for life, 
health, etc., insurance and 50 RM per month for each 
female servant employed by the taxpayer. A credit 
for dependent children till they reach the age of 
25 years may be allowed if they prepare themselves 
for a vocation. Special reduction of the tax may be 
granted for taxpayers in particularly difficult circum- 
stances (illness, etc.) if their total income is not 
above 20,000 RM (or 30,000 RM with more than 
two children). Table I gives selections from the 
voluminous official table of rates. 


With reference to wages and salaries the income 
tax is collected in form of monthly deductions 
(Lohnsteuer) made by the employer according to a 
special scale of rates. The deduction begins with 
wages or salaries over 80.08 to 91 RM per month 
and varies according to family and marital condi- 
tions. Excerpts from the extensive official table are 
given in Table IT. 






With reference to incomes derived from stocks 
(dividends), interest, shares, etc., the income tax is 
collected in form of a deduction at the source 
(Kapitalertragsteuecr), namely, 10 per cent must be 
withheld. The taxpayer’s income from this source 
is not taxed additionally unless: (1) his total income 
is above 8000 RM; (2) his other sources of income 
which do not require withholding at source (such as 
salaries) are not above 300 RM; and (3) in case of 
a single person, the taxpayer’s income liable to this 
deduction in form of Kapitalertragsteuer is above 
1000 RM. This means that in all such cases the 
taxpayer will be taxed on his total income according 
to the general rules of the income tax but the 10 
per cent deduction is allowed as credit against tax. 


The additional temporary tax on wages and salaries 
( Arbeitslosenhilfeabgabe) which has been collected 
directly for the benefit of organs of unemployment 
relief was abolished after December 31, 1934 and 
voluntary collections (except recognized charitable 
and church collections) have been restricted.® 


6 RGBI I 1934 S. 235 and S. 925 § 45. 
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but in such a case the would-be tax (24 or 15%) is reduced by the following amount (in RM): 


43.16 27.04 39.78 54.60 87.10 
Employees having more than 10 dependent children are free (Cf. Regulation of November 29, 1934 RMBI, S.713). 


104.52 122.20 139.62 157.04 174.72 192.14 209.56 
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3. The Civic Tax 


The Civic Tax (Biirgersteuer) * is a graduated poll 
tax levied by local bodies. It was proposed to in- 
corporate it into the federal income tax and to share 
the proceeds with local bodies. This would have 
made the tax too inflexible and not adapted to the 
actual needs of the individual communes, however. 
Therefore it was resolved to retain its independent 
character, but to provide for special reductions in 
case of persons having two or more children. The 
federal government compensates the communes for 
this shortage in yield. The standard rates vary from 
3 RM for persons not liable to the income tax and 
6 RM for persons with a taxable income of not over 
4500 RM to 2000 RM for persons with an income over 
500,000 RM, or they vary according to possession of 
property over 15,000 RM. This tax aims at alleviat- 
ing local real estate and industrial and trade under- 
takings with respect to local taxes, and the communes 
are compelled to levy even 150 or 200 per cent of the 
standard rates when other local taxes (on land and 
on business) reach a certain level. 


4. The Corporation Tax 


The corporation tax (K6rperschaftsteuer) * is a tax 
on the income of corporations (including limited 
companies) and, in general, differs only in some 
details from the former tax of the same kind. Public 
utilities have been added to the list of taxable corpo- 
rations. The tax is 20 per cent except for mortgage 
banks where the rate is 10 per cent. Any distributed 
dividends above 4 per cent from stock capital, 
emoluments to directors etc. and payments to other 
officials above normal compensation constitute a 
minimum of taxable income of the corporation if the 
total actual taxable income for the fiscal year is less 
than the total of such payments. This provision is 
a corollary of a similar provision in the personal 
income tax where the tax is reckoned on the amount 
of expenditure. It prevents paying high dividends 
(for instance, from former accumulations) and ab- 
normally high salaries without adequate payment of 
the corporation tax. 

In addition, there is a tax on the emoluments of 
directors and other leading officials of corporations 
(Steuerabzug von Aufsichtratsvergiitungen; law of 
March 28, 1934).° The tax is collected by way of 
deductions and amounts to 10 per cent where it is 
borne by the recipient of emoluments or 11.11 per 
cent where the payment of the tax is assumed by 
the corporation. For corporation officials who are 
not fully submitted to the tax regime of the Reich 
(foreigners, etc.), the income tax is added and the 
total deduction is 19 and 23.45 per cent respectively. 


5. The Federal Assessment Law 


The federal assessment law (Reichsbewer- 
tungsgesetz)*® regulates uniformly all assessment for 
federal, state and local tax purposes. It is a lengthy 
piece of legislation worth studying. Only a few 


™RGBI I 1934 S. 985 and S. 987 and 1935 S. 1237 and 1241. It has 

been introduced for the first time by the law of July 26, 1930 (See 
RGBI1 1930 I S. 517). 

5 RGBI I 1934 S. 1031 and 1935 S. 163. 

® RGB! I 1934 S. 253 and 1935 S. 161. 

1% RGBI I 1934 S. 1035 and 1935 S. 81. A similar arrangement saat 
- ang of August 10, 1925 (RGBI S. 214) and May 22, 1931 (RGBI 
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peculiarities will be mentioned in this article, how- 
ever. In general, valuation should be made accord- 
ing to the normal market value (gemeiner Wert), i. ¢. 
the price which would be fetched for a commodity 
under ordinary market conditions when sold. Real 
estate is assessed every six years, working assets 
every three years. Agricultural property is assessed 
at 25 times the net income (Frtrag) which the landed 
estate can yield durably on the average in its normal 
economic pursuit. The assessor has to base his 
assessment on the assumption that the agricultural 
production is done under usual conditions, with hired 
outside help and the land is not encumbered with 
debt. In order to achieve the necessary uniformity 
in assessment the minister of finance proclaims a 
typical specimen of the highest order per hectare ai 
100 per cent so that all others might be valued at a 
definite discount from this per hectare (2.471 acres) 
figure. The ministerial regulation has fixed this 100 
per cent value at 3780 RM per hectare of agricultural 
land and at 160,000 RM per hectare of vineyards. 

Real estate of non-agricultural type is divided into 
five different categories: (1) apartment houses; (2) 
business buildings; (3) mixed buildings; (4) one 
family houses; (5) other buildings. Categories 1 and 
2 are assessed at the yearly rental multiplied by such 
coefficients as will be fixed for different districts or 
sections of districts (e. g., parts of a city) by the 
president of the state finance department. All other 
buildings and undeveloped city land are assessed at 
normal market value (gemeiner Wert) .™ 


6. The Land Cadaster 


The law on the land cadaster (Bodenschat- 
sungsgesetz) of October 16, 1934,’? prescribes a total 
revision of the land cadaster of the nation. The 
cadaster is a detailed description of all agricultural 
land in the country giving information about the 
situation and measurement of all landed estates, 
geological data and maps, normal use, productivity 
of soil and normal yield of different kinds of culture 
with a view to ascertaining the normal income of 
such estates. Former cadasters in Germany were 
made on different principles, at different times and 
became obsolete. Therefore, the new law prescribes 
a new detailed survey on uniform principles which 
will make possible to use these data for proper 
assessment in all taxes levied on landed property. 

All agricultural land is divided in the cadaster 
into three categories: (1) arable land; (2) garden 
(horticultural) land and (3) pasture. The figures 
of normal yield which are entered into the cadaster 
are proportions to the highest (100 per cent) stand- 
ard of the same kinds of culture, denoting the amount 
of normal durable return. This is intended for 
simplification of future revisions. A revision has to 
take place not later than every twenty years. The 
cadaster serves as a tool not only for tax purposes 
but for a planned rational use of land and for mort- 
gage appraisals. 


7. The Property Tax. 


In Germany the property tax was always consid- 
ered only as a supplementary tax to the regular in- 
11 See the Regulation of February 2, aon (RGBIIS 


12 RGBI I 1934 S. 1050 and 1935 S. 
13 RGBI I 1934 S. 1052 and 1935 S. 100, 


. 81), § 32f. 
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come tax, namely, as a means of hitting incomes 
from property more severely than it would have 
been in the regular income tax which does not make 
—as it is the case with the German law—any dis- 
tinction between earned and unearned incomes. 

The Hitler government has introduced several 
changes based on some fundamental conceptions of 
National Socialism. No family exemptions existed 
in the former legislation because the usual standpoint 
was that any property is able to pay taxes and that 
there are people who live without possessing any 
property. From the “viewpoint of population 
policy” family exemptions have been introduced into 
the new law. 

Therefore, instead of the former only exemption, 
namely, personal exemption of 20,000 RM, there is 
in the new property tax law a personal exemption of 
10,000 RM, plus 10,000 RM for the spouse and 10,000 
RM for each child. An additional exemption of 
10,000 RM is given to incapacitated persons over 
60 if their yearly income is not more than 3,000 RM. 

On the other hand, the 20,000 RM exemption for 
corporations has been abolished, and they pay not 
less than 250 RM a year in case of stock corpora- 
tions and 100 RM in case of limited companies. 
This provision has been introduced with a view to 
encouraging partnerships and private undertakings. 
Formerly partnerships were assessed and taxed 
separately ; now, the individual partners pay their 
share, enjoying at the same time the family allow- 
ance privilege. 

Instead of progressive rates ranging from 3 to 7.5 
per thousand, the new law introduced a uniform 
rate of 5 per thousand of assessed value of taxpay- 
er’s property. This provision simplified the whole 
procedure of collection, and the abolishment of 
progression was motivated by the introduction of 
family allowances. The property tax is collected 
fully by the federal government and there is no shar- 
ing in the proceeds with the states or local bodies. 


8. The Tax on Inheritances and Gifts 

Taxation of inheritance never played an important 
part in the German tax system and the total yield 
from this source was comparatively small (65 mill. 
kM in the budget of 1933-34). Usually it was argued 
that taxation of inheritances was repugnant to the 
German family spirit and that the property tax and 
heavy local taxes on different kinds of property made 
taxation at death unwarranted. 

The German inheritance tax is based on the con- 
sanguinity scale, spouse and children belonging to 
the first class, children’s children tc the second class; 
parents, grandparents, brothers and sisters to the third ; 
sons and daughters-in-law, parents-in-law, nephews and 
nieces to the fourth and others to the fifth class. 
Free from tax are inheritances of 2,000 RM for the 
III and IV class and 500 RM for the V class. The 
rates are graduated from 2 to 60 per cent, namely, 
2 to 15 per cent in the I class (the latter rate for 
inheritances over 10,000,000 RM); from 4 to 25 per 
cent in the II; from 6 to 40 per cent in the III class; 
irom 8 to 50 per cent in the IV class and from 14 to 
60 in the V class. Gifts are taxed similarly. House 


THE GERMAN TAX REFORM OF 1934-1935 709 


furniture is not taxed in the I and II classes and 
when not over 5,000 RM in the III and IV classes." 


Formerly, children and grandchildren paid an in- 
heritance tax only in case of inheritances of over 
5,000 RM. Now® children will pay an inheritance 
tax only on a surplus over 30,000 RM and grand- 
children on the surplus over 10,000 RM. For the 
surviving spouse the untaxed minimum is 30,000 
RM in all cases; a total exemption is given to the 
surviving spouse in case they have children at the 
time of death (or children who died in war or de- 
fending National Socialism). Such broad exemptions 
are likely to lower the yield still more. 


9. The Turnover (General Sales) Tax *® 


A turnover (general sales) tax has been in effect 
in Germany since 1916. It was always levied in form 
of a pyramided sales tax hitting all turnover at every 
step of transactions and it became one of the most 
productive sources of governmental revenue. The 
Hitler government considered a lump sum sales tax 
levied at a definite stage of the commodity when 
passing from the producer to the consumer (that 
is the method under the Austrian system, where the 
commodity is taxed once; for instance, flour is taxed 
at a higher rate in lieu of taxing grain and bread 
separately at normal rates). This was rejected, how- 
ever, chiefly on the grounds of endangering the reve- 
nue of the Reich, and, as a matter of fact, the lump 
sum system presents considerable technical difficul- 
ties. A sales tax on the retailer only was—and quite 
correctly—rejected also. The rejection was motivated 
by the consideration that a retailers’ sales tax “would 
fall on the weakest,” which “is contrary to all prin- 
ciples of National Socialism,” and, may I add, this 
form militates against all principles of a rational sales 
tax and against the few justifications which such a 
tax may -have on general grounds. The so-called 
“Siemens” sales tax system on net (instead of gross) 
turnover was rejected also as likely to charge unduly 
undertakings with large pay-rolls which is against 
the policy of encouraging employment. 

Therefore, the former system of a pyramiding 
sales tax was retained in the new law with some 
important modifications, however. Public utilities 
(water, gas and electricity) are exempt, as before, 
if owned by the Reich, states or communes. Bank 
operations in securities, etc. are free. Artists, writ- 
ers, private scientists and brokers are free if their 
turnover is not above 6,000 RM a year. 

The wholesale trade is now taxed at a lower rate, 
namely, % per cent and certain kinds of raw ma- 
terials in wholesale trade are free, viz., cotton, fuel, 
fertilizers, gas, metals, wool and ores; temporarily, 
till there is an improvement of food supply, vege- 
tables, grain, potatoes, flour and milk are free. 
Industrial undertakings which combine a number of 
manufacturing processes, for instance, spinning, 
weaving, etc., are submitted to a higher rate accord- 
ing to special directions of the minister of finance. 
Hotels are taxed also. 








144A new codification of the law concerning the tax on inheritances is 
in preparation. 


% RGBI I 1934 S. 1056. 
16 RGBI I 1934 S. 942, S. 947 and S. 970. 
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As a rule, the rate is 2 per cent on each turnover, 
which includes sales to others or the use of one’s 
goods for purposes outside of one’s own undertak- 
ing. Imported commodities pay 2 per cent equaliza- 
tion rate for articles exempt from custom duty except 
when specially exempt. The tax is 1 per cent for 
agricultural products delivered by the producer and 
for grain, flour, groats and bran and bakery articles 
produced from them. The tax is 2% per cent for 
undertakings with a turnover above 1,000,000 RM a 
year if their trade was more than 75 per cent in 
retail, or on their retail trade only, if retail sales were 
not more than 75 per cent of their total trade. 

The taxpayer is not permitted to charge the tax 
separately or to reduce his liability accordingly. No 
agreements to the contrary are valid. Exception to 
this rule applies only in cases of remunerations regu- 
lated by the government, for instance, fees of notaries 
public, patent attorneys, druggists, etc. In such 
cases the sales tax may be shown as an added charge. 


10. The Tax on Capital Transactions 


In the tax on capital transactions (Kapitalverkehr- 
steuer) ** no very substantial changes have been in- 
troduced; it has been chiefly simplified and adapted 
to the recent decisions of the Supreme Finance Court 
(Reichsfinanzhof). The law is divided into three 
parts: 


(a) Registration of Incorporations 

All corporations, including companies with limited 
liability, pay a 2 per cent tax on stocks or shares 
issued by them. Such a tax (Gesellschaftsteuer) is 
justified by the specific economic strength of incorpo- 
rated property and the legal privileges of incorpora- 
tion. The tax is reduced to 1 per cent where additional 
issue of shares is necessary for covering losses of 
capital. 


(b) Tax on Securities 

30onds and similar securities of corporations at the 
time of their issue pay a tax of 5 Rpf in case of 
inland bank institutions, mortgage banks, railroad 
undertakings and housing undertakings (the latter 
if recognized as serving public interests), a tax of 
10 Rpf in all other inland cases and 20 Rpf in case 
of foreign corporations for each 10 RM of issue. 


(c) The Tax on Stock Exchange Transactions 

All transactions in securities (bonds, stocks, 
shares, etc.) within the Reich (or where at least one 
party is domiciled in the Reich) are taxed, the tax 
being different for (1) registered dealers in securi- 
ties and (2) for all others, namely: 


For each 100 RM 


or fraction: 
Dealers Others 
Rpf Rpf 
Bonds of the Reich, states and local bodies 
and Reichsbahn .... 2 4 
Bonds of inland bank institution, ete. (as i in 
b, above) 3 6 
Other bonds 5 10 
Stocks 7 fe 15 
Shares of companies with limited liability. 50 50 


7 RGBI I 1934 S. 1058. 
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11. The Tax on the Bills of Exchange 


A new codification of the law relating to the tax 
on the bills of exchange was promulgated on Septem- 
ber 2, 1935.18 The tax is 10 Rpf for each 100 RM or 
fraction of the bill. 


12. The Tax on Insurance 


A new codification of the law levying a tax on in- 
surance is in preparation. The existing tax is 20 
Rpf for each 1000 RM of insured sum for house- 
hold goods and against hail damage; 10 per cent of 
premiums against burglary and glass damage; 5 per 
cent of premiums against accident; 4 per cent of 
premiums against fire; 3 per cent of premiums on 
transport, building risks and mutual accident insur- 
ance; 2 per cent of premiums on life, illness, animal, 
airplane, dowry and savings insurance; 5 per cent of 
premiums for other normal insurance; 10 per cent 
of premiums for special types of insurance. 


13. Tax Rebates for Reorganized Corporations 


In order to encourage reorganization of corpora- 
tions and limited companies into partnerships or 
personal undertakings the law of July 5, 1934" 
grants tax exemptions or rebates in the taxes on 
registration (Gesellschaftsteuer), land purchases 
(Grunderwerbsteuer), increment value tax, local tax 
on industrial equipment (Gewerbeanschaffungsteucr ), 
sales tax (the sale to the partners is not taxed), in- 
come tax, corporation tax and the tax on business 
(Gewerbesteuer). Such reorganizations must be 
made not later than December 31, 1936. 


14. The Federal Tax on Emigrating Capitalists 


The federal tax on emigrating capitalists (Reichs- 
fluchtsteuer) introduced by the German government 
in 1931 (before Hitler) has been prolonged by the 
Hitler government till 1938.2° It is a tax of 25 per 
cent of capital possessed by persons who le’t 
Germany after March 31, 1931. Liable to such a tax 
are persons who possessed 50,000 RM (instead of 
200,000 RM in the pre-Hitler law) or had a taxable 
income of over 20,000 RM. 


15. Other Minor Taxes 


(a) The horse race betting tax 7! has been raised 
from 10 to 16%4 per cent; lottery tickets are taxed: 
German, 20 per cent and foreign, 25 per cent; (b) the 
tax on land transfers (Grunderwerbsteuer) received 
a new regulation with reference to appraisals.”? It 
is a 3 per cent federal tax plus 2 per cent local tax 
plus 2 per cent for speculative deals. (c) The tax 
on transportation has not been changed: from 10 to 
16 per cent on passenger tickets; 12 per cent on 
luggage tickets; 7 per cent on freight rates; 6 per 
cent on trolleys. 


1% RGBI I 1935 S. 1127 and 1130. 

1 RGBI I 1934 S. 572. Motives for this law see Reichsanzeigcr 1934 
N. 163 reprinted in Sammlung Vahlen, W. Hoche, Die Gesetzgebuny 
des Kabinetts Hitler, 1934 vol. 9, p. 10. Additional legislation: RGBI | 
1935 S. 354 and S. 744. 

2 RGBI I 1931 S. 731 (Kap. III) ; 1934 . i and S. 925 § 43 (a new 
codification is in preparation) and 1935 S. 

21 Law of April 1, 1933 (RGBII S. ly 


22 a of April 10, 1933 (RGBI I S. 193) and RMBI 1935 S. 
and S. 577. 
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B. Indirect Taxation 


1. Tobacco Excise Taxes 


CCORDING to the law of December 13, 1934 # 
the tobacco excise duty is arranged according 
to retail sales price of each kind of tobacco products. 
The range of rates is very wide. For instance, for 
cigarettes there are nine grades, namely: 
1. Selling at a price of 21%4 Rpf each, pay a tax of 7.50 
RM for 1000 
2. Selling at a price of 344 Rpf each, pay a tax of 10.00 
RM for 1000 
3. Selling at a price of 4 Rpf each, pay a tax of 12.40 
RM for 1000 
Selling at a price of 10 Rpf each, pay a tax of 40.00 
RM for 1000 
). Selling at a price of 15 Rpf or more, pay a tax of 67.50 
RM for 1000 plus 26.00 RM for each 5 Rpf over the 15 
Rpf price. 


“I 


For Cigars there are fifteen grades, ranging from 
9.20 RM per 1000 selling at 4 Rpf to 57.50 RM for 
cigars selling at 25 Rpf each and additional 11.50 RM 
per 1000 for each 5 Rpf additional price. Cigarette 
paper is taxed 1 RM per 1000 sheets, instead of 2.50 
RM in the former law. The rates have not been 
changed but there are new provisions aiming at 
alleviating the position of smaller manufacturers. 
Their number in Germany is very large. 


2. The Tax on the Slaughter of Cattle 


The tax on the slaughter of cattle underwent con- 
siderable reorganization by the law of March 24, 
1934.24 Processing taxes of this kind were largely 
in use in Germany for over 100 years mostly as state 
taxes in different forms. It interfered with inter- 
state trade and made a uniform regulation necessary 
particularly since the total yield amounted to about 
200 mill. RM a year. The new law tries to avoid 
any increase in yield and lowers considerably the 
rates in comparison with the former state rates. A 
uniform rate of 7 RM for the slaughter of a cow is 
introduced as a means of giving advantage to the 
small farmers. 96 per cent of all proceeds are given 
to the states according to the collection within their 
borders (the equivalent tax on imported meat is 96 
per cent redistributed per head of population) and 4 
per cent is retained by the Federal Treasury as 
compensation for the collection. No other processing 
taxes in the states or local bodies can be raised. 
The tax varies according to the kind of cattle and 
their weight. Live stock, except cows, weighing 
from 40 but below 125 kilogr. pay 4 RM; 125-250, 
7 RM, etc.; 600 and more kilogr. pay 22 RM; hogs 
below 40 kilogr. are free, and over 40 kiloge. the 
tax is 8 RM; sheep below 20 kilogr. are free and 
above, the tax is 1 RM. 


3. Other Indirect Taxes 


Changes made by the Hitler government in other 
indirect taxes are mostly of an administrative kind 
or those designed to simplify collection and in some 


*°3 RGBI I 1934 S. 1229 and 1935 S. 1095. See also the official memo- 
randum in Reichsanzeiger 1934 N. 296, reprinted in Sammlung Vahlen. 
Hoche, Die Gesetzgebung des Kabinetts Hitler, 1934 vol. 11, p. 127, and 
Reichsanzeiger 1934 N. 93 concerning the compulsory cartel (union- 
ization) of cigarette manufacturers (repr. in Hoche, vol. 7, p. 249). 
About restriction of tobacco rowan a RGBI 1935 I S. 289. 

* RGBI I 1934 S. 238 and 1935 S. 
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cases to alleviate the burden on smaller taxpayers. 


’This applies to the tax on sugar,” salt,?° fats,? 


mineral oils,?* beer*® and the liquor monopoly.®° 
Also taxed are matches, playing cards, saccharine, 
acetic acid, sparkling wine, lighting materials. For 
rates see The Tax Systems of the World, by the Tax 
Research Foundation, 6th edit., 1935, page 270. 

Numerous changes in the customs ‘taxes cannot 
be considered in this article. 


C. State and Local Taxation 


HE Hitler government has changed fundamentally 

the whole system of state (Lander) and local 
government *? by means of sweeping reforms. In 
this connection considerable changes have been 
made in the system of state and local taxation also. 
Only a few of the most important changes can be 
mentioned in this article. They aim at centraliza- 
tion, unification and simplification of the whole state 
and local tax system. The flow of legislation in this 
field is still continuing. 


1. The Federal Real Taxes Restriction Law 


Real Taxes (7. e., on real estate and on business) 
for the states (Lander) and communes are restricted 
by the federal legislation. The new basic law of 
March 7, 1935 *? contains the following main provi- 
sions. 


The states and communes may not increase real 
taxes in comparison with the preceding year (1934). 
Where the state taxes are low in comparison with 
other states the state may increase its rates with 
the consent of the federal minister of finance. For 
local bodies an-increase in real taxes may be per- 
mitted by the chief state organs up to the average 
level of other communes of the state and in emergency 
cases (when a considerable raise of the civic tax 
(see above) and a drastic reduction in expenditure 
do not avail) up to 1/5 above this level. The states 
may collect or increase the tax on chain stores and 
their branches (Warenhaussteuer-und Filialsteuer)** 
within certain limits. The scale of rates for real 
taxes may be revised: for the states—with the per- 
mission of the federal minister of finance, and for 
the communes—with the permission of the state 
authorities. 


2. State and Local Taxation of Business 


Special regulation law for state and local taxation 
of business was issued on June 30, 1935 (Gewer- 
besteuerrahmengesetz).2* The states ted permit or 
(Continued on page 758) 





2 Law of July 4, 1934 (RGBI I S. 573). 

28 Laws of March 18, 1933 (RGB1 I S. 109 and 113) and of July 4, 
1934 (RGBI I S. 573). 

27 Laws of March 23, 1933 (RGBII S. 143); April 13, 1933 (RGBI I 
S. 206); June 20, 1933 (RGBI I S. 375); August 18, 1933 (RGBI I S. 
aaa. October 16, 1933 (RGBI I S. 743); November 1, 1934 (RGBI I S. 
11 

3% Law < March 23, 1935 (RGBI I S. 406). 

2 Law of September 13, 1933 (RGBI I S. 626); April 18, 1935 (RGBI 
.%, oo) concerning unionization of breweries; March 20, 1935 (RGBI I 
% Law of ene 26, 1934 (RGBI I S. 847) and October 17, 1934 
(RMBI S. 683). 

31 With i to local government see the basic law: Die Deutsche 
Gemeindeordnung of January 30, 1935 (RGBI I S. 49). 

32 RGBI 1935 I S. 349 and 353. 

83 Cf. RGRI 1933 I S. 492 and for Prussia, Preussen, G.S. 1933 S. 
290 and M.BI. V. S. 923. 

* RGBI 1935 I S. 830. 
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LEO 
MATTERSDORF * 
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CORRECT understanding of the problems 

created by the New York unemployment in- 
surance law is of the utmost importance to every 
employer in the State, and it cannot be obtained 
without a thorough knowledge of the groundwork 
on which these problems rest for their solution. As 
in the case of income taxes, the groundwork here 
is statute law, enacted by the Federal Congress and 
the New York State Legislature. To the law, then, 
we must look for guidance, having as an additional 
staff on which to lean the regulations promulgated in 
the case of the Federal law by the Commissioner of 
Internal Revenue with the approval of the Secretary 
of the Treasury, and in the case of the State law, 
by the Industrial Commissioner. 


Let us first examine the Federal law, for by its 
provisions are largely governed the enactments by 
the various states. The Federal law known as the 
Social Security Act covers many subjects, such as 
old age retirement benefits, aid to the blind, aid to 
the crippled, to mothers and to children, and so on, 
but here we are interested only in Titles III and 
IX, those dealing with Unemployment Insurance. 
Nor need we consider the various requirements laid 
down by the Federal law with which the state laws 
must comply in order that employers may obtain 
credit for contributions paid to the various state 
funds and the states obtain money from the Federal 
Treasury for administration purposes. Suffice it to 
say that New York’s law may be assumed to meet all 
the requirements. 


The Federal levy on payrolls is nothing more or 
less than a tax. No unemployment benefits whatso- 
ever are to be paid from the Treasury in Washing- 
ton. Congress will from time to time appropriate 
money to be allocated to the states having unem- 
ployment insurance acts so that they may administer 
their laws properly. The states may not use any of 
the monies contributed to their respective funds for 





* Certified Public Accountant, New York City; chairman, Committee 


on State Taxation of the New York State Society of Certified Public 
Accountants. 
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of Unemployment 


The problem facing employers 


in New York in meeting statu- 


Insurance 


tory and administrative rules 


any purpose other than the payment of benefits, 
so that at this point we may draw a distinction and 
say that monies paid to state funds are not taxes 
but contributions as they are called in the law. 

The Federal law requires that on and after Janu- 
ary 1, 1936, every employer of eight or more persons 
shall pay “‘an excise tax, with respect to having in- 
dividuals in his employ equal to the following per- 
centages of his total wages—payable by him 
(regardless of the time of payment) with respect to 
employment—during such calendar year”: 





For employment during 1936 1% 
For employment during 1937 2% 

’ For employment during every 
year thereafter ............. 3% 


The term “wages” is defined as “all remuneration 
for employment, including the cash value of all 
remuneration paid in any medium other than cash.” 
This definition includes the remuneration paid to all 
persons employed by an employer, as that term is 
defined in the law, whether he be a $100,000 a year 
executive or a $10 a week office boy, and it includes 
remuneration of whatever kind or nature, whether 
wages, salaries, bonuses, commissions, allowances 
for lodging or expenses. The only exemptions ex- 
tend to agricultural labor, domestic service in a 
private home, service performed by an individual 
in the employ of his son, daughter, or spouse, and 
service performed by a child under the age of 21 
in the employ of his father or mother, service per- 
formed in the service of the United States, the 
several states and their instrumentalities and subdivi- 
sions, service performed as an officer or member of 
the crew of a vessel on the navigable waters of the 
United States, and services performed in the employ 
of a corporation, community chest, fund, or founda- 
tion, organized and operated exclusively for religious, 
charitable, scientific, literary, or educational purposes, 
or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the 
benefit of any private shareholder or individual. 
Compensation paid to such persons is, therefore, ex- 
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empt from the excise tax. The law defines an em- 
ployer as one not including “any person unless on 
each of some twenty days during the taxable year, 
each day being in a different calendar week, the total 
number of individuals who were in his employ for 
some portion of the day (whether or not at the same 
moment of time) was eight or more.” 

Having determined the liability of an employer to 
the unemployment insurance tax under the Federal 
law, the tax base is relatively simple to arrive at. 
It is essential, of course, to properly segregate all 
payroll accounts and also those expenses which are 
taxable for this purpose. Care must be exercised 
not to “bury” inadvertently wage and salary items, as 
is sometimes done in cost systems, and to omit from 
the tax base wages and salaries paid to those rela- 
tives whose pay is exempt under the act or, in the 
case of certain steamship companies, to the officers 
and crews of its vessels, etc. 

After the computation of the tax base is completed, 
the proper rate is applied thereto and then the credit 
is computed. There may be claimed as a credit by 
an employer “the amount of contributions, with re- 
spect to employment during the taxable year, paid 
by him (before the date of filing his return for the 
taxable year) into an unemployment fund under a 
state law.” The total credit allowed, however, may 
“not exceed 90 per centum of the tax against which 
it is credited.” Later on, when a merit rating system 
is adopted, the credit with certain limitations will 
be based on the amount an employer paying contribu- 
tions at reduced rates would have paid if he were 
paying the maximum amount prescribed by the state 
law for employers not enjoying reduced rate pay- 
ments. 

Returns under the Federal law are due to be filed 
with the collector of internal revenue for the district 
in which is located the principal place of business of 
the employer on or before January 31st of each year, 
and are to cover the calendar year immediately pre- 
ceding. Fiscal years will not be recognized. At the 
election of the taxpayer the tax may be paid in four 
equal installments, the first being due on or before 
January 31st, the second on or before April 30th, 
the third on or before July 3lst and the final pay- 
ment on or before October 31st. 


The New York Law 


When we come to the New York law, a different 
problem confronts us. Not only is this due to the 
fact that the pay of many persons is exempt from 
the contributions, but much information with respect 
to insured employees must be furnished so that their 
right to benefits and the amount thereof may‘later 
be determined. Also, in order to assist the Unem- 
ployment Insurance Siate Advisory Council in its 
studies looking to the finding of a formula for merit 
ratings, some statistical data must be given. 

Under the terms of the State law which is known 
as Chapter 468 of the Laws of 1935, and which con- 
stitutes Article 18 of the labor law, every employer 
subject to the law on January 1, 1936, and every 
employer who becomes subject to its terms after 
that date must pay a contribution to the State fund 
equal to 1 per cent of his payroll (as defined in the 
law) for 1936, 2 per cent of his payroll for 1937 and 
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3 per cent in later years. How often payments will 
have to be made has not yet definitely been decided 
by the Industrial Commissioner but no contributions 
may be required before March 1, 1936. 

Every employer who “has employed at least four 
persons in any employment subject to this article 
within each of thirteen or more calendar weeks in 
the year 1935 or any subsequent calendar year” is 
subject to the law, “provided that such employment 
in 1935 shall make an employer subject on January 
1, 1936, and such employment in any subsequent 
calendar year shall make a newly-subject employer 
subject for all purposes as of January first of the 
calendar year in which such employment occurs.” 
It is to be noted that the mere fact that any employer 
had in his employ four persons in each of thirteen 
or more weeks during 1935, let us say, makes him 
liable to the payment of contributions, even though 
three of the four employees may be receiving more 
than $50 per week or $2,500 per annum and may 
not be engaged at manual labor, thus making their 
pay exempt as a basis for paying contributions. Also 
it makes no difference whether the four or more 
employees are employed in one or in several places 
within the state, and since the place of employment 
is an important factor, the fact that the employer may 
be located outside of the State does not exempt 
him from contributions if he has the requisite number 
of employees within the state. 

Generally speaking, a person will be deemed to be 
employed within the State if he performs all or the 
greater part of his work within New York or per- 
forms any part of his work in the state under a con- 
tract of employment entered into within the state, 
irrespective of where he may reside. Contracts of 
employment with residents of the State are consid- 
ered contracts entered into within New York. It will 
be seen that if other states adopt laws similar in this 
respect to ours, many employers will have to pay 
contributions for the same person to several states, 
and that individual may later be entitled to benefits 
from several states. 

Helpers and assistants of employees, whether paid 
by the employer or employee, if employed with the 
actual or constructive knowledge of the employer 
are employees of the employer. Employees of a 
sub-contractor for any work in the usual trade or 
business of the employer contracting with such sub- 
contractor, are deemed to be employed by the em- 
ployer of such sub-contractor, and such employer 
alone is liable for contributions measured by the 
wages of the sub-contractor’s employees, except 
that the sub-contractor will be liable for payment 
of contributions if he accepts exclusive liability for 
the contributions under an agreement with his em- 
ployer made pursuant to regulations to be promulgated 
by the Industrial Commissioner. This provision that 
employers of sub-contractors are liable for the con- 
tributions of employees of the sub-contractors may 
make more difficult the task of the accountant and 
his clients in a number of instances and possibly 
cause some little trouble in the beginning, but in the 
final analysis I think that the submission of the sub- 
contractor’s payroll data by his employer in the same 
manner as the employer’s own, should be the simplest 
solution to the problem. Care should be exercised 
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by accountants, in setting up the accrual for the 
unemployment insurance liability of a client, to make 
sure that they have included all amounts for which 
their client may be liable because of contributions 
based on the payrolls’ of his sub-contractors. 

As I have already pointed out, the fact that an 
employer may have in his employ four or more per- 
sons for the required number of weeks, does not 
mean that he need make contributions for the wages 
or salaries paid to all of them. The Act provides 
that contributions need not be made for “any person 
employed at other than manual labor at a rate of 
wages of more than $2,500 a year or of more than $50 
a week.” Since there are fifty-two weeks in the year, 
it is conceivable that a person employed at non- 
manual work may receive less than $50 a week, say 
$49 a week, but more than $2,500 per annum. 

I might also add that if a non-manual employee 
is paid $30 for one-half week’s work, his pay is 
exempt since he receives “at the rate of more than 
$50 a week.” 

The following employments are exempt from con- 
tributions: “employment as a farm laborer, employ- 
ment by an employer of his spouse or minor child, 
or service performed in the employ of a corporation, 
community chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, scien- 
tific, literary, or educational purposes, no part of the 
net earnings of which inures to the benefit of any 
private shareholder or individual.” The Federal 
Government, the State of New York and its subdi- 
visions, of course, are exempt from the terms of the 
Act. It will at once be seen that compensation paid 
to some classes of employees such as domestic help, 
officers and crews of certain vessels, and fathers 
and mothers of an employer working in his employ, 
is not exempt under the state law although it is ex- 
empt under the Federal law. The payroll records, by 
means of extra columns or otherwise, should give 
effect to the recording of the remuneration paid the 
various exempt classes of individuals whether they 
are exempt under one law or the other, and let me 
call attention to the fact that if a sole proprietor 
employs three persons in his business establishment 
and has a servant at home for the requisite number 
of weeks, he has four employees and is subject to the 
Act. 

We have now reached the point where, with the 
groundwork laid, we can discuss the accounting rec- 
ords themselves. As I have pointed out, the Federal 
law presents no difficult problems, and, were it not 
for the requirements of the State law, would in a 
great many instances not require the modification of 
the payroll or other records. 

Under authority of the New York State law, the 
State Unemployment Insurance Bureau through its 
Director, Mr. Glenn A. Bowers, and its Comptroller, 
Mr. Harry K. Herwitz, has designed a tentative out- 
line of records to be kept. It is to be noted that the 
requirements are tentative in every respect. Rules 
and regulations embodying final details as to ac- 
counting records will be issued about December 1, 
1935, possibly earlier. 
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It is now expected that a number will be assigned 
to each employer as well as to each employee. The 
numbers of the latter may agree with those to be 
assigned by the Federal Government in connection 
with the administration of the old-age retirement 
benefit provisions of the Social Security Act. The 
Federal authorities will probably allot a block of 
numbers to this State, permitting the State in turn 
to assign them to the employees. 


The State will probably require each employer sul- 
ject to the law to file a copy of his payroll. This 
record so filed must have at least the information 
required by the Unemployment Insurance Bureau. 
A sample standard report specifying the payroll data 
required will be furnished each employer. In its 
tentative and simplest form it will call for the follow- 
ing data at the top of the form: 

Employer’s Registration Number 
Industry or Service 
Period Covered by the Payroll 


Name of Employer 
Address 


Places of Employment Within the State 
Hours Full Time 


In columnar form under the above is to be the 

following : 

Employee’s Insurance Number 

Employee’s Name 

Occupation 

Sex 

Days Worked 

Hours Worked 

Wages Earned 

Other Remuneration 


At the foot of the form, or at the foot of the last 
page of the payroll, there should be shown the fol- 
lowing information: : 

Total Number of Employees 

Total Man Hours 

Total Earnings 

Total Contribution (For 1936—1% of Earnings) 


That is the essential data required by the tentative 
state payroll form. If it is in fact to be used as part 
of the records, a carbon copy being furnished the 
State, I am in favor of adding at least a few columns, 
to make the form practical from an accounting view- 
point, i. e.: 

Total Earnings (which will be the total of the wages earned 
plus other remuneration) 


Exempt Earnings (wherein is to be entered the total paid 
to non-manual employees earning more than the re- 
quired amount set forth above or pay of persons exempt 
for other reasons) 


Earnings Subject to Contributions (which will be Total 
Earnings less exempt Earnings. The total of this col- 
umn will be entered at the foot of the last payroll sheet 
as “Total Earnings.” That term might well be changed 
to read “Total Earnings Subject to Contributions’’) 
What I have said about adding details with respect 

to those employees whose pay is exempt from con- 
tributions has merely been mentioned so as to make 
the form as a whole practical as an accounting rec- 
ord, a carbon copy of which would also meet the 
needs of the Unemployment Insurance Bureau. You 
do not have to furnish a record of wages or salaries 
exempt from contributions. If furnished the in- 
formation will be disregarded and kept confidential, 
as will all data furnished the Bureau. 

(Continued on page 757) 
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Growth of Kentucky 
State Tax Commission 


Progress made in development of a well 
integrated control of the state tax system 


By WILLARD N. HOGAN* 


N Kentucky, development of centralized control 
| of the state system of taxation began with the 

creation of a state board of equalization in 1884. 
The auditor was made an ex officio member and one 
member was elected from each congressional district. 
The duty of the board was to examine and equalize 
the assessments of the various counties, but the ag- 
eregate assessed valuation of the state was not to 
be reduced. Three classifications of property were 
made—personal property, lands, town and city lots 
—and each class was to be considered separately. In 
1888 it was provided that the Governor, with the ad- 
vice and consent of the Senate, should appoint one 
member from each appellate district of the state, who, 
together with the auditor ex officio, would constitute 
the board of equalization. Leland?‘ came to the con- 
clusion that the board represented an attempt to 
patch up the general property tax and that all the 
attempted equalizations were failures. 

An act of November 11, 1892, established a state 
board of valuation and assessment, composed of the 
auditor of public accounts, the treasurer and the sec- 
retary of state. The duty of this ex officio board was 
was to determine the value of corporate franchises. 
It was discontinued when the tax commission was 
created in 1917. 

The railroad commission, composed of three com- 
missioners elected by districts, was required, in addi- 
tion to its other duties to correct and equalize the 
valuations of physical property of railroads, as re- 
turned to the auditor. The franchise values of the 
railroads were determined by the board of valuation 
and assessment. 

Also, four special tax commissions (1906; 1909; 
1912; 1916) were created to study the system of taxa- 
tion in force and suggest reforms. The commission 
of 1916 was directed “to investigate the taxation 
methods of this and other States and to prepare a 
new law on revenue and taxation in conformity with 


Bureau of Business Research, University of Kentucky. 


1S. E. Leland, Taxation in Kentucky, p. 103. (Publications of the 
University of Kentucky, Vol. I, No. 1, 1920.) 
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the Constitution of this Commonwealth.” * When 
the commission’s report was submitted, the Governor 
called a special session of the General Assembly and 
some of the recommendations were enacted into law. 

Table I shows the development of the powers and 
duties vested in the Kentucky State Tax Commission 
by listing the statutory. provisions relevant thereto 
in chronological order (by years). 


Present Status of the Kentucky Tax 
Commission 


HE Kentueky State Tax Commission as now 

constituted consists of three commissioners who 
are to be electors of the state, freeholders, and not 
less than thirty years of age. They are appointed 
by the Governor, with the advice and consent of the 
Senate, for terms of four years. The beginnings 
of the terms are so arranged that not more than 
one commissioner leaves office at any one time. Each 
commissioner receives a salary of $5,000 a year, pay- 
able monthly. Any vacancy in the membership of 
the tax commission is filled by appointment by the 
Governor for the remainder of the unexpired term. 
A majority of the commission constitute a quorum 
to transact business, and no vacancy impairs the 
right of the remaining members to exercise all the 
powers of the commission, nor may it relieve such 
members from discharging all the duties of the com- 
mission. The commissioners are eligible for reap- 
pointment. 

The Governor may at any time remove a com- 
missioner for cause deemed sufficient by him. Each 
member and employee of the commission must de- 
vote his entire time to the duties of his office, and he 
may not hold any other position of trust or profit or 
engage in any other occupation or business to which 
he is required to devote his personal attention, or 
serve on any committee of any political party during 
his incumbency. 

The State Tax Commission has an official seal, 
and its quarters are in the capitol building. It is in 


2 Op. ce. mi Gt. 
3 Acts, 1934, ch. 155, art. 24, sec. 6. 
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continuous session and open for the transaction of 
business during all business hours of every day, 
excepting Sundays and legal holidays. The commis- 
sion is required to keep a public record of its pro- 
ceedings, and may hold sessions at any place within 
the state. 


Table II shows each state tax collected in Ken- 
tucky, in connection with which the tax commission 
has any functions. 


In addition to the taxes mentioned in Table IT, 
there are several taxes collected in Kentucky in con- 
nection with which the tax commission has no func- 
tions.* 
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commission. It is the dut 
assessments, violations o 


6 Ibid., sec. 4227. 


Such taxes, and the provisions for their 1 Ibid., sec. 4225. 

















































































































































































































Tax of 1/10 of 1 per cent on bank deposits. 


Office of co. assessor replaced by that of co. tax commr., under supervision of TC. 


{Adm. of license tax on mfg. and storing of distilled spirits (50¢ a proof gal.) vested in aud. 


Act dealing with qualifications of members of TC repealed and reenacted. 
















Table I 


Provisions® 


State tax comm. created; 3 members, consisting of [aud. of public accounts ex officio and two] appointive 


members, [one from each of the two dominant pol. parties]; appointive members to be electors, free- 


holders and not less than 30 yrs. of age. They shall be appointed by Gov. by and with advice and 
consent of Senate for a term of 4 yrs. Membership to be continuing. Commr. shall be eligible for 
reappointment [but no one serving on TC to be eligible for any elective office for 4 yrs.]. Appointed 
members to devote entire attention to duties and not to serve on a committee of any pol. party during 
incumbency. 7 of [$3600 for appointive commr. and $600 additional to aud.]. Ov. may dismiss 
appointive commr. for cause. 


> given all duties of assessment and equalization before pg ene by any state bd., comm., or officer, 


except [revenue agents, supervisor of revenue agents and] insurance dept. Sole power to assess property 
of telephone corp. operating in more than 3 co., whose franchise values it may be required to assess. 
Assessed valuation of such property to be equalized with that of similar classes of property and appor- 
tioned among taxing districts. 

TC given powers and duties to prescribe rules for conduct of its business, adm. oaths, prescribe forms, 
summon witnesses and require records, supervise co. assessing officers, direct proceedings, visit co., 
hold annual conference of co. tax [assessors of each congressional district], investigate adm. of tax 
laws, and make reports, with recommendations, to Gov. for transmission to legislature. 


to examine and correct schedules of intangible personalty. TC convenes as state bd. of equalization 
on 2nd Mon. in [Jan.] to equalize assessments between co. TC given power to raise or lower assessed 
value of property in any co., [but not given the power to raise or lower any individual assessment after 
the same has been approved by the co. bd. of supervisors, except when a reassessment is made by 
TC in event that a co. bd. of supervisors fails to carry out the orders of the TC]. The TC is to be 
notified if an appeal is taken from a co. bd. of supervisors to courts by a taxpayer feeling aggrieved. 

Reports to be made to TC on or before [Sept. 21] setting 


forth amt. of deposits as of [Sept. 1]. Tax to be paid to aud. on or before [Dec. 1]. TC may waive 
penalty for delinquency if satisfied that failure to make returns or pay taxes was not wilful. 


[TC to fix and measure amt. of license tax on distilled spirits (2¢ a proof gal.), as shown by official records 


of fed. govt. Companies to report to aud. and pay tax to treas. through aud.] 


{Aud. to adm. excise tax on fermented liquors (10¢ a bbl. of 31 gal.).] 

{TC to assess license tax on certain corporations. ] 

TC to determine fair market value of oil produced in the state, for oil production tax. 

Banks and trust companies to report mortgage assignments to TC, which communicates such information to 


co-assessors and bd. of supervisors. 


TC given power to require reports from and examine records of fiduciaries. | 
Railroads to furnish to TC copy of reports to stockholders or I. C. C. of net income and earnings. 


TC to assess capital stock of bldg. and loan assns. 


Names of members of co. bd. of supervisors of tax to be forwarded to TC, after their appointment by 


co. judge. 


, d Co. tax commr. to be 
elected. Each candidate to pass on exam. given by the TC. 


[Chairman of TC made an ex officio member of budget appropriation comm.] 
Aud. ex officio replaced by a third appointed member of TC, the first appointment of such member not to be 


made until July 1, 1919. 


Appointment, supervision, control and direction of revenue agents vested in TC. 
TC vested with all power, duties and privileges of commr. of motor vehicles, bd. of sinking fund commr. in 


relation to motor vehicle dept., and supervisor of revenue agents of the state at large. 


Time for filing reports of public utilities changed from period of June 30-Oct. 1 to period of Dec. 31-Mar. 31. 


Information to cover period of 12 mo. ending Dec. 31, instead of June 30. 


Annual conference of co. tax commr. to be held at Frankfort by TC (replacing conference of co. tax 


assessors of each cong. dist.). 


Such tax to 
Ch. 5, Acts of 1917 CE.-S.) 


be in lieu of all other license, franchise or excise taxes on such spirits.] 
specifically repealed. 


TC to adm. inheritance tax (on resident decedents). 
TC authorized to prescribe and furnish all necessary blanks, forms, books and reports for adm. of tax on 


gasoline. 


Procedure governing the original assessment of property made to apply to any reassessment ordered by the 
ply y y 


TC (with necessary modifications). ] 


Fiscal court given power to direct that an equalization by the TC be submitted to review by the courts, 


if it believes that such action of the TC was unfair to taxpayers of the co. 


TC given duty of enforcing tax on motor vehicle fuels. 


‘ [Two of commr. to be from one 
of the two dominant pol. parties, and one from the other dominant pol. party.] 


LEGISLATIVE ENACTMENTS RELATIVE TO KENTUCKY STATE TAX COMMISSION 


Acts, Extraordinary 1917 : 


Citation 


collection, are as follows: taxes on foreign insurance 
companies are paid into the state treasury on the 
basis of returns made to the auditor of public ac- 
counts ;> taxes on foreign building and loan associa- 
tions are paid into the treasury on the basis of 
statements ;° corporation organization taxes are paid 
into the treasury and a statement thereof filed with 
the secretary of state; general license taxes, except 
*This statement is subject to the qualification that the appointment, 
supervision, control and direction of revenue agents is vested in the tax 
of such revenue agents to investigate omitted 


1 the license tax laws, and delinquencies of 
collecting officers or other persons. 


5 Carroll’s Kentucky Statutes (1930), secs. 4226; 4229; 4234. 
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LEGISLATIVE ENACTMENTS RELATIVE TO KENTUCKY STATE TAX COMMISSION 





Provisions® 


Citation Date 





Repeal of provision that no member of TC should be eligible for any elective state office for a period of 
4 yrs. after he ceased to be a tax commr. 

Ch. 1, sec. 11, Acts, E. S. 1917, repealed and reenacted. Rev. agents and supervisor of rev. agents omitted 
from those excepted from power of TC. (Cf. Acts, 1918, ch. 55). TC given power to assess telegraph 
and pipe line companies and corp., in addition to telephone companies operating in more than 3 co. 

'C to furnish forms for co. assessment before July 1, instead of before Sept. 1. 

Reports from co. clerks to TC due July 10, instead of Jan. 1. 


TC given power to increase or decrease the aggregate assessed valuation of any co., taxing district, class 
of property, item in any class, individual, company, partnership and/or corp. 


Salary of each member of TC increased to $5,000 a year. 


Ch. 1, sec. 2, Acts, E. S. 1917, as amended by ch. 114, sec. 2, Acts, 1922, repealed and reenacted. Terms 
of members of TC to begin Mar. 15, 1924; one member to be appointed to serve for 2 yr. 1 for 3 yrs., 
and 1 for 4 yrs., each member thereafter to serve for 4 yrs. 


Reports from banks re tax on deposits due July 21, as of July 1, instead of Sept. 21, as of Sept. 1. Amt. of 
tax to be paid to aud. by Sept. 1. 


TC meets as BE 2nd Mon. in Mar., instead of 2nd Mon. in Jan. 


Repeal of act giving TC power to make a reassessment when co. bd. of supervisors fails to carry out orders 
of the TC. 


List of lands accepted as forest reserves to be certified to TC by commr. of agri. 


Such lands to be listed 
separately by co. commr. 


Ch. 11, Sec. 5, Acts, 1917, amended to provide that every bank, trust company, combined bank and trust 
company, and real estate title insurance company shall report to TC, on or before Aug. 1, list of 
evidences of indebtedness assigned or transferred. 

License tax on certain corp. to be assessed by TC. Ch. 7 of 1917 repealed. 


TC to fix value of corp. franchise, the place or places where local taxes are to be paid by each corp, on 
its franchise, and how the assessment shall be apportioned when more than one jurisdiction is entitled 
to a share. 

{TC to adm. license or excise tax on distilled spirits (50¢ a pint).] 

{TC to fix and measure amount of additional license tax (10¢ a proof gal.) on distilled spirits. ] 


Act relating to property assessed by TC repealed and reenacted. TC to have sole power to assess property 
belonging to railroad companies; railroad bridge companies owning or operating bridges on state 
boundaries; telegraph companies, express companies, and pipe line companies; telephone companies 
operating in more than 3 co.; street railway companies, and electric power companies in 2 or more co.; 
all of whose franchise values the TC may be required to assess. 

{Chairman of TC made ex officio member of budget comm.] Ch. 12, sec. 1, Acts, 1918, repealed. 

TC to adm. inheritance tax on nonresident decedents. 


TC to furnish to state highway comm. estimates of income on Apr. 1 of each yr. 
Electric power companies and gas companies operating in 2 or more co. added to list of utilities assessed 
by TC 


| Rate of additional license tax on distilled spirits produced after passage of this act changed from 10¢ to 2¢ 
a proof gal. 


{TC to adm. graduated license tax on gross sales of retail merchants. ] 


Requirement that the TC be bipartisan repealed. 
TC to adm. act regulating operation of motor vehicles for hire on public highways. 


All powers and duties vested in commr. of motor vehicles by ch. 112, Acts, 1926, transferred to TC. (This 
gives the TC the power and duty of adm. the act relating to regulation, supervision and licensing of 
motor vehicles.) 


{TC to adm. tax on oleomargarine.] 


{TC to fix and measure license tax on mfg. and storing of distilled spirits (50¢ a gal. on that mfg. prior 
to Jan. 1, 1928; 2¢ a gal. on that mfg. from Jan. 1, 1928 to date of effective repeal of 18th amendment 
and thereafter). Distilled spirits permit dept. set up under supervision and control of TC to issue 
permits for mfg. of distilled spirits after repeal of 18th amendment.] Ch. 166, Acts, 1926, repealed. 


TC to adm. tax on distribution of alcoholic beverages. (License taxes for sale of alcoholic beverages paid 


to co. court clerks and reported to aud., except, TC issues license for sale of such beverages on railroad 
cars.) Laws in conflict repealed to extent of the conflict. 


TC to enforce provisions of the Ky. alcoholic control act. 


TC, through distilled spirits dept., to adm. excise tax of 5¢ a gal. on distilled spirits in addition to license tax 


of 50¢ a gal. on that mfg. before Jan. 1, 1928 and 2¢ a gal. on that mfg. thereafter, ch. 4, Acts, E. S. 
1933; ch. 165, Acts, 1926; and ch. 138, Acts, 1928, repealed. 


TC given authority to adopt rules and regulations governing the interchange of information with other states 
and the fed. govt. 


Reorganization act provided that the dept. of revenue and taxation should exercise all administrative 
functions of the state in relation to the state revenue and tax laws, licensing and registering of motor 
vehicles, equalization of assessments, assessment of public-utilities and of Reutinen, and supervision 
of tax collections. The TC was continued as head of the dept., with power to create such divisions 
within the dept. as might be necessary for its efficient functioning. The state athletic bd. of control is 

included in the dept. 


Chairman of TC made an ex officio member of dept. of finance and budgetary control, which replaces the 
budget comm. 


Chairman of TC made an ex officio member of exec. cabinet. 
TC to adm. uniform operator’s license act, relating to licensing of motor vehicle operators. 


TC to adm. gross receipts (sales) tax (3%). 
TC to adm. tax equal to 3% of retail sales price on motor vehicles bought outside the state (imposed in 
order that Ky. automobile dealers may not be put at a disadvantage by enactment of the sales tax). 

to adm. license tax on merchants, graduated so as to increase the tax per store with increase in the 
number of stores. Ch. 149, Acts, 1936, repealed. 


rc 





Tbid., sec. 2 
Ibid., sec. 3 
Ibid., sec. 


Ibid., sec. 
Tbid., sec. 


Nu +} 


Acts, 1924, ch. 119, 1924 
sec. 2 


Ibid., sec. 1 


Ibid., ch. 116, sec. 9 


Ibid., ch. 109, sec. 7 
Ibid., ch. 109, sec. 5 


Acts, 1926, ch. 9, 1926 
sec. 5-8 


Tbid., ch. 23 


Ibid., ch. 74 
Ibid., ch. 75 


Ibid., ch. 165 
Ibid., ch. 166, sec. 1 
Tbid., ch. 167 


Ibid., ch. 170, sec. 1, 33 
Ibid., ch. 176 


Acts, 1928, ch. 133 1928 
Ibid., ch. 135 


Ibid., ch. 138 


Acts, 1930, ch. 149 1930 


Acts, 1932, ch. 149 1932 
Tbid., ch. 99, 101, 104 
Tbid., ch. 100 


Tbid., ch. 158» 


Acts, Extraordinary 1933 
Session, 1933, ch. 4 


Ibid., ch. 5¢ 


Acts, 1934, ch. 146, * 1934 
art. 3, sec. 1 


Ibid., ch. 149 


Ibid., ch. 30 


Ibid., ch. 155, art. 12 


Ibid., ch. 155, art. 17, 
sec. 1 


Ibid., ch. 155, art. 23 


Acts, Extraordinary 
Session, 1934, ch. 18 


Ibid., ch. 25, sec. 9 


Ibid., ch. 19, sec. 3; 
ch, 20, sec. 3 


Ibid., ch. 26, sec. 7 





® Provisions in brackets have since been repealed or otherwise replaced (declared unconstitutional in case of tax on oleo). 


» Declared unconstitutional in 1933. Field Packing Co. v. Glenn, 5 Fed.Supp. 4; 290 U. S. 177. 


¢ Alcoholic liquors containing less than 4.81% of alcohol by weight are governed by the provisions of this act, and other alcoholic 


Ky. Alcohol Control Act of 1934. Acts, 1934, ch. 146, art. 4, sec. 1 (c). 


liquors by the 









































































































































































































































































































































































Tax 





General property (including fran- 
chises and certain intangibles). 


Sank deposits. 


Shares of banks, trust companies, 
and domestic life insurance com- 
panies. 

Capital stock of building and loan 
associations. 

Corp. license (on corp. not subject 
to a franchise tax). 


Inheritance. 
Motor vehicles for hire. 


Motor vehicle’ registration fees 
(license tax). 


Gasoline and other liquid fuels. 


Oil production. 


License and excise taxes on manu- 
facture, sale, transportation and/or 
withdrawal from bonded _ ware- 
houses of distilled spirits. 


Alcoholic beverages (brewed or fer- 
mented), containing 6.02% or less 
of alcohol by volume, or 4.81% by 
weight. 


Spirituous, vinous and intoxicating 
malt alcoholic beverages (contain- 
ing more than 6.02% of alcohol by 
volume, or 4.81% by weight). 

Gross receipts (sales) 


Graduated license tax on merchants. 
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Table II 


STATE TAXES AND THE STATE TAX COMMISSION (KENTUCKY) 


Duties of Tax Commission 
Assessment” of property and franchise of public utilities. 


Supervision of local assessments, including power and duty to give 
examinations to candidates for office of co. tax commr.; approve 
deputies chosen by co. tax commr.; supervise work of co. tax 
commr.; in making assessments; petition circuit court to remove 
a co. tax commr. oer disobedience to a just or legal order of the 
TC, malfeasance or misfeasance in office, or wilful neglect in dis- 
charge of official duties; appoint, supervise, direct and control 
revenue agents; prescribe and prepare forms; summon witnesses 
and take depositions ; examine books, accounts and papers; direct 
prosecutions; visit counties to investigate work of co. tax officials ; 
hold an annual convention of co, tax commr.; and investigate 
adm, of the tax laws. 


TC convenes as the st. bd. of equalization and assessment on the 
second Mon. in Mar. each yr. for the purpose of equalizing prop- 
erty assessments among counties, different classes of property, 
individuals, companies, corporations and associations. 

Reports setting forth total amount of deposits made to TC by banks 
and trust companies. Tax paid to auditor. 


Assessed on basis of returns by co. tax commr., under supervision 
of T 


Assessment by TC on basis of returns. Amount paid directly into 
state treasury. 

Assessment by TC on basis of returns. Tax paid to aud. The sec’y. 
of st. shall certify to the TC the names and addresses of all cor- 
porations liable to this tax. 

TC has charge of adm. Payment is made to the aud. 

Adm. (and collected) by TC. 

Adm. by TC through county clerks. 


Adm. by TC. Reports to TC to be accompanied by checks payable 
to st. treasurer. 

Assessment by TC on basis of reports or other information. TC col- 
lects state tax (1%) and sheriff collects additional co. tax (possible 
0.5%), if any. 

Act adm. by TC through distilled spirits permit dept. Payment to 


treas. through aud. Aud. may institute proceedings for the collec- 
tion of delinquent license taxes. 


Adm. of act vested in TC, except as otherwise indicated. 

License taxes on manufacture and sale (measured by number of 
establishments) paid to county court clerks and reported to aud., 
except that licenses for sale on railroad cars are issued by the 7c. 

License tax on number of barrels sold adm. by TC and tax paid into 
the treasury. 

TC has power to institute legal proceedings. The license of a delin- 
quent is subject to revocation at the discretion of the court. 


Adm. by TC. Payment made to TC payable to treas. 


Adm. by TC. 
Adm. by TC 





a Reference is to Carroll’s Kentucky Statutes (1930) unless otherwise specitied. 


Sec. 


Sec. 


Sec. 
Sec. 
Sec. 


Sec. 


Sec. 
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Citation® 
4114i-11; 4077. 
4042a-3, 7, 11; 41141-12; 4257a. 


4114i-16. 


4019a-3. 


4019a-10; 4042a-7; 4237a-1. 


4019a-6, 7. 
4189. 


Sec. 4281a. 
Acts, 1932, chs. 99, 100, 101, 104. 


Sec. 


2739g-2. 


Acts, 1932, ch. 150. 


Sec. 4223c. 


Acts, 1934, ch. 149. 


Acts, E. S., 1933, ch. 53 Acts, 1934, 
ch. 146, art. 2, sec. 5; art. 4, 
sec. 1(c). 


’ 


Acts, 1934, ch. 146 


Acts, E. S., 1934, ch. 25. Cf. ibid 
chs. 19, 20. 


Acts, E. S., 1934, ch. 26 


>In Kentucky, all assessments, whether by the tax commission or local officials, are made on the basis of reports or declarations of taxpayers 





and taxation. 


The State Tax Commission shall be continued as here- 
tofore and shall have all the powers, duties and functions 
vested in said State Tax Commission under the Constitu- 
tion and laws of the State, 


herein provided. 


8 Ibid., secs. 4190; 4195. 


® Carroll’s Kentucky Statutes, 1932 Supp., sec. 4223b. 


10 Tbid., sec. 4238. 


as otherwise specially provided for, are paid to the 
county court clerks, who forward a duplicate of the 
license to the auditor and pay the amount of the tax 
into the treasury ;° the tax on race tracks is adminis- 
tered by the auditor ; ® the tax on law processes and the 
marriage license tax are collected by the courts ;’° 


The reorganization act of 1934 provided that, 


The Department of Revenue and Taxation shall exercise 
all of the administrative functions of the State in relation riya 2 
to the State revenue and tax laws, licensing and registering not been altered. It appears that the provision o/ 
of motor vehicles, the equalization of tax assessments, the 
assessment of public utilities for tax, the assessment of 
franchises, supervision of tax collections and all other 
administrative functions of the State in relation to revenue 


with such modifications as 





as provided by law. 


Revenue and Taxation.” 


of each tax. 


(Continued on page 756) 





12 Tbid., ch. 146, art. *% sec. 


The present members of the State Tax Commission shal! 
continue in office to the end of their respective terms, and 
their successors shall be appointed in the manner and form 


The Tax Commission shall have power to create such 
divisions within the Department as may be necessary for 
the proper and efficient functioning of the Department of 


However, the practice as to those taxes previously 
collected independently of the tax commission has 


the reorganization act relevant to the tax commis- 
sion is administratively construed as a statement of 
the general position of the commission in the state 
administrative set-up, rather than as a requirement 
relative to the details of procedure for the collection 


The Kentucky tax commission also administers the 
Kentucky alcohol control act 7 and enforces the uni- 


1 Acts, 1934, ch. 155, art 12, ‘ne ) a 2 
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State Tax 
Legislation 


1935" 


EGISLATURES in forty-seven states met dur- 

ing 1935 and enacted approximately fourteen 

hundred tax laws. They adopted fifty-six impor- 
tant new taxes and sixty-five important rate increases. 
Among the new taxes are seven sales taxes, five 
personal income taxes, three corporate income taxes, 
two capital stock taxes, four cigarette taxes, four 
horse racing taxes, seven oleomargarine taxes, four 
chain store taxes, and two slot machine taxes. 


The motivating force behind many of these new 
and increased taxes was unbalanced budgets, addi- 
tional relief needs, new Federal funds to be matched, 
and a persistent demand for reduced property taxes. 


Many of the states are in a reasonable good finan- 
cial condition. Several of these were content to go 
along with their existing systems while others sought 
to make their positions more secure. Certain other 
states whose financial conditions were unfavorable 
attempted to improve matters while still others 
failed to do anything about it. 


Before proceeding further to discuss the tax rais- 
ing measures and to relate the new laws on property 


taxes, there will be presented several laws of general 
interest. 


Important administrative changes were effected 
by Alabama S. B. 24 in switching from a single tax 
commissioner to a three-man commission, while 
New Mexico Ch. 9 and Rhode Island Ch. 2250 sub- 
stituted a commissioner of revenue and a directcr of 
taxation for commissions of three members.. En- 
larged powers specified in considerable detail are set 
out for the Washington Tax Commission by Chs. 
127 and 180. 


Temporary research committees to study tax 
problems are provided for by Alabama H. B. 138, 
Delaware S. J. R. 1, Georgia S. R. 128, Indiana Ch. 


* Paper presented at the Conference of the National Tax Association, 
Oklahoma City, October 14-17, 1935. 

1This paper includes legislation up to approximately October 1, 1935. 
At that time, extra legislative sessions were being held in Ohio and 
Texas, Mississippi was to convene on October 2 and meetings were in 
prospect for several other states. Virginia is the only state not holding 
a 1935 session. The results of any computation of the number of laws 
depend entirely on the view taken as to what is a tax law. For the 
purpose of this paper, professional licenses and taxes under the police 
power generally are excluded. 
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351, Massachusetts Res. Ch. 63, New York Ch. 26, 
North Dakota S. B. 66, Ohio S. J. R. 43, and Utah 
Ch. 135. 


Comity in enforcing the revenue laws of other 
states has been developed in recent years along cer- 
tain well defined lines. The initial step towards a 
broader concept has now been taken by North Caro- 
lina H. B. 332. This act declares that North Carolina 
courts will recognize and enforce liabilities for taxes 
of other states provided there is reciprocity. The act 
then goes on to authorize the bringing of suits by 
other states in North Carolina courts and North 
Carolina suits in the courts of other states. 


Gross Income or General Sales Taxes 


EVEN new temporary sales tax laws were 

adopted in 1935, viz., Arkansas Ch. 233 (expires 
June 30, 1937), Colorado Ch. 189 (expires June 30, 
1937), Idaho Ex. Ch. 12 (expires March 15, 1937), 
Maryland Ch. 188 (expires March 31, 1936), New 
Jersey Ch. 268 (expires June 30, 1938), North Dakota 
S. B. 313? (expires April 30, 1937), and Wyoming 
Ch. 74 (expires March 31, 1937). These bring the 
number of states having a sales tax to twenty-four.’ 
Existing laws were rewritten by Arizona Ch. 77, 
Missouri H. B. 198 (expires December 31, 1937), 
New Mexico Ch. 73, North Carolina H. B. 32 (ex- 
pires June 30, 1937), Oklahoma H. B. 440 (expires 
June 30, 1937), South Dakota Ch. 205, West 
Virginia Ch. 84 (expires June 30, 1937), and Wash- 
ington Ch. 180. The South Dakota act affects a 
change from a gross income tax to a retail sales tax. 
Vetoes brought death to Minnesota and Nevada 
bills, the latter authorizing a 1 per cent county levy 
for old age pensions. 


Rates under the new laws are 2 per cent in 
Arkansas, Colorado, Idaho,; New Jersey, North 
Dakota, and Wyoming, and 1 per cent in Maryland. 


2? Approved on referendum. 

3 The 24 states having sales taxes are Arizona, Arkansas, California, 
Colorado, Idaho, Illinois, Indiana, Iowa, Kentucky, Maryland, Michigan, 
Mississippi, Missouri, New Jersey, New Mexico, North Carolina, North 
Dakota, Ohio, Oklahoma, South Dakota, Utah, Washington, West Vir- 
ginia, and Wyoming. New York City has a sales tax. 
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Increases in other states were registered by Calli- 
fornia Ch. 355 (from 2% to 3 per cent), Illinois S. B. 
207 (from 2 to 3 per cent), and Missouri (from ™% 
to 1 per cent). Rates’under the other revised laws 
remain unchanged for retail sales of tangible per- 
sonal property. They are 1 per cent in Oklahoma, 
2 per cent in Arizona, New Mexico, South Dakota, 
Washington, and West Virginia, and 3 per cent in 
North Carolina. West Virginia Ch. 85 is a re-enact- 
ment of the gross income tax—to be distinguished 
from the consumers’ sales tax—and reduces the rate 
for retail sales from % to 1 per cent to % of 1 
per cent and reduces the rate for amusements from 
114 per cent to % of 1 per cent. The surtaxes on 
numerous services, severances, utilities, and other 
West Virginia businesses which were to cease on 
June 30, 1935, are continued but reduced from 50 
per cent to 30 per cent. The rates under the West 
Virginia gross income tax (before computing the 
surtaxes) range from 3/20 of 1 per cent to 6 per 
cent. A wide variety of rates continues in effect 
under the Arizona, New Mexico, and Washington 
laws which tax many businesses. North Carolina’s 
tax on wholesalers is increased by H. B. 32 from 1/25 
of 1 per cent to 1/20 of 1 per cent. 
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Of the seven states adopting their first sales tax 
laws, only Maryland and New Jersey confine them 
to retail sales of tangible property. Certain utility 
services are included by Arkansas, Colorado, Idaho, 
North Dakota, and Wyoming, amusements by 
Arkansas, Idaho, North Dakota, and Wyoming, and 
meals by Arkansas, Colorado, Idaho, and Wyoming. 
A special Illinois act, S. B. 209, applies the sales tax 
to gross receipts from telegraph, telephone, water, 
gas, and electric service. There seems to be a dis- 
position to include meals this year since four states 
in amending their old laws included them, viz., 
Arizona, Missouri, North Carolina, and Oklahoma. 


A “use” tax at the regular 3 per cent rate will be 
imposed by California Ch. 361 on the storage, use, or 
other consumption of tangible personal property that 
has not paid the California sales tax. Similarly, 
Washington Ch. 180 imposes an excise at the rate 
of 2 per cent for the privilege of using any articles 
brought into the state costing more than $20, and 
Oklahoma H. B. 440 applies the 2 per cent levy to 
goods brought into Oklahoma by consumers twenty- 
fours hours after the original package is broken. 

Evasion of the tax on sales of automobiles is 
prevented by requiring evidence of payment as a 
condition to first registration under Maryland Ch. 
539, New Jersey Ch. 306, North Carolina H. B. 32, 
Ohio H. B. 255, Oklahoma H. B. 441, and West 
Virginia Ch. 65. 

Exemption of foods is provided in several of the 
new laws and amendments. The Arkansas act, Ch. 
233, exempts certain foods and medicines. California 
Ch. 355 is an amendment of the former law to extend 
an exemption to food. Milk is exempted by Colo- 
rado Ch. 189, New Jersey Ch. 280, North Carolina 
H. B. 1359, and Washington Ch. 180; bread is also 
exempt under the Colorado and Washington laws. 
It should be noted that the exemption of milk in 
North Carolina came after the repeal of all food 
exemptions by H. B. 32. 

Commodities already bearing a special sales tax 
are exempt under the laws of the new sales tax 
states, viz., Arkansas Ch. 233, Colorado Ch. 189, 
Idaho Ex. Ch. 12, New Jersey Ch. 268, North Dakota 
S. B. 313, and Wyoming Ch. 74; the Idaho and New 
Jersey exemption is limited to motor fuel. A list of 
otherwise taxed articles constitutes an exempt list 
under South Dakota Ch. 205. 

Other untaxed articles are: Arkansas Ch. 233, 
cotton and cotton seed; Idaho Ex. Ch. 56, farm pro- 
duce sold by the producer; New Jersey Chs. 268 and 
280, commercial feeding stuffs, fertilizers, liquors. 
magazines, and newspapers; Utah Ch. 91, dairy, 
poultry and live stock feed; Washington Ch. 180, 
newspapers, fruits, and vegetables. The existing 
Michigan law is amended by Ch. 167 to exempt all 
sales for consumption or use in industrial processing 
or agricultural producing. Ohio S. B. 68 and H. B. 
121 define farmers and horticulturalists as manufac- 
turers or processors for the purpose of exempting 
sales to them of certain commodities; magazines 
shipped by second class mail also are exempt. 

The Delaware manufacturers’ and merchants’ li- 
cense taxes are often considered with sales taxes. 
Both of these laws were revised by H. B. 308 and 
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H. B. 309. The rate on manufacturers is increased 
from 1/50 of 1 per cent on gross receipts to 1/40 of 
1 per cent, and the rate on merchants remains gen- 
erally the same at 1/10 of 1 per cent of the aggregate 
cost of purchases. 


Congress was memorialized by six states to permit 
taxation of interstate sales, viz., California, A. J. R. 
8, Indiana Ch. 48, Minnesota Res. Ch. 13, New 
Mexico H. J. M. 7, Oklahoma H. R. 4, and Tennessee 
S. J. R. ZS. 


Gasoline Tax 


EVISIONS of the gasoline tax laws were 

effected by Nevada Ch. 74, New Jersey Ch. 319, 
and Texas H. B. 749. Strengthened collection was 
one of the purposes of each of these laws. It was 
also the particular purpose of Ohio H. B. 341. Dela- 
ware S. B. 122 and Wyoming Ch. 72 transfer powers 
of enforcement from the state treasurer to the high- 
way department, and New Mexico Ch. 9 assigns the 
duty to the new bureau of revenue. Another New 
Mexico act, Ch. 119, and Colorado S. B. 6 place 
certain enforcing powers in the state police and in 
the highway courtesy patrol, respectively. 

Rates were increased by 1 cent in five states, viz., 
Connecticut Ch. 228, Delaware H. B. 360, Nebraska 
S. B. 363, New York Ch. 41, Pennsylvania Ch. 181. 
The New York act, in addition to levying an extra 
cent, also continued the emergency 1 cent levy. 
Florida H. B. 427 and Massachusetts Ch. 336 like- 
wise continue temporary increases. Alabama 
H. B. 88 consolidates two separate laws into a single 
enactment. By Arkansas Chs. 147 and 190, the rate 
at interstate bridges and in towns near the border 
will be the same as in the adjoining state. 


Fuel used in Diesel engines is brought within the 
scope of the tax by Montana Ch. 116 and Nevada 
Ch. 74. Aircraft fuel is to be taxed under Nebraska 
S. B. 30. Taxation of blends is specifically provided 
for by Illinois H. B. 608, Michigan S. B. 290, and 
New Jersey Ch. 319. That portion of a blend con- 
sisting of ethyl alcohol manufactured from agricul- 
tural products grown in the United States is exempt 
under Nebraska H. R. 432. 


Exemption amendments for the most part are of 
minor importance. Removal of certain exemptions 
is provided for by Alabama H. B. 324 and Nevada 
Ch. 74. Under North Dakota S. B. 164 and South 
Dakota Ch. 52, refunds are eliminated for fuel used 
on highway construction and maintenance. South 
Dakota Ch. 201 exempts fuel used in buses operating 
exclusively within city limits. Utah Ch. 49 exempts 
fuel made from Utah coal, oil shales, or hydro- 
carbons. By Wisconsin Ch. 26, importers for in- 
dustrial uses will be exempt if they file invoices, 
secure a bond, etc. Maryland Ch. 25 extends the 
exemption provisions to all motor boats (formerly 
only pleasure boats), but denies future exemption 
for sales to volunteer fire companies. Tennessee 
H. J. R. 9 requests Tennessee members of Congress 
to work for a bill permitting state taxation of fuel 
sold on U. S. military reservations. 


Refunds will be allowed only to the actual pur- 
chasers under New Mexico Ch. 101 and South Da- 
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kota Ch. 202; this will prevent the assigning of 
refund rights. Oklahoma H. B. 38 allows agricul- 
tural users a refund rather than an exemption. By 
Ohio H. B. 341, persons claiming a refund must have 
a vendee’s refund permit. Iowa S. F. 15 likewise 
requires a permanent (formerly annual) permit, and 
Oregon Ch. 403 requires annual permits. 

Specific limitations on the amount of gasoline 
which may be brought into a state tax-free is a recent 
development. This year six laws, Colorado 
H. B. 288, Indiana Ch. 118, Nebraska S. F. 287, 
H. R. 419, Nevada Ch. 74, New Jersey Ch. 319, Ver- 
mont Ch. 114, reduced or prescribed maximum allow- 
ances ranging from 10 gallons to 35 gallons, but no 
two fixed the same amount. 


Motor carriers of gasoline are being subjected to 
stricter regulation. Ports-of-entry are being desig- 
nated, special licenses required, manifests to be car- 
ried, etc. One or more of these requirements are 
specified by Arizona Ch. 70, Illinois H. B. 608, Ne- 
braska S. F. 287, H. R. 419, Nevada Ch. 74, New 
Jersey Ch. 319, and Oklahoma H. B. 355. 


Miscellaneous other features of gasoline tax laws 
are to be noted. Reports of railroads and other com- 
mon carriers will be required under Nevada Ch. 74, 
New Jersey Ch. 319, and South Carolina Ch. 130. 
Additional bonding provisions for distributors, etc. 
are specified by Nevada Ch. 74, New Jersey Ch. 319, 
and North Dakota S. B. 164. Allowances for evap- 
oration, etc. are deleted by Connecticut Ch. 228 and 
reduced by Oklahoma H. B. 38. An allowance of 
3 per cent under Arkansas S. B. 260 was vetoed. 
Minnesota Ch. 202 requires that one-third of the 
3 per cent allowance be granted to retailers. 


Memorials to Congress by six states urge the 
abandonment of Federal taxation of gasoline sales, 
viz., California S. J. R. 9, Maryland H. J. R. 21, 
Minnesota Res. No. 6, New Mexico S. J. M. 2, 
Tennessee H. J. R. 14, Texas S.C. R. 51. 


Alcoholic Beverages 


AXES on the liquor industry generally take two 
forms, one a license on manufacturers, whole- 

salers, retailers, etc., and the other a specific tax 

on sales. It is impracticable in a paper of this sort 

to go into the licenses at all or give more than a list 

of rates on sales. There is presented below the taxes 

per gallon (except as otherwise indicated) adopted in 

1935 as new laws or amendments of old laws. 

Arizona Ch. 78.—Beer, 5c; wine, 24c to 80c; liquors, 80c; 
malt extracts, 10c per pound. 

Arkansas Chs. 69, 109.—Beer, 3c; wine, 5c to 10c; liquors, 40c. 

California Ch. 330.—Beer and wine, 2c; champagne and 
sparkling wine, 24c; liquors, 80c. 

Colorado Chs. 82, 142.—Beer, 3c; wine, 12c to 24c; liquors, 
$1.60. 

Florida H. B. 496.—Beer, 6c; wine and liquors, 10c to 80c. 

Georgia H. B. 90, H. B. 144, H. B. 561.—Beer, $1.25 per 
barrel; liquors, 10 per cent of gross receipts; malt ex- 
tracts, 5 per cent of gross receipts. 

Idaho H. B. 108.—Increases authorized alcoholic content 
of beer to 4 per cent. 

Indiana H. B. 399.—Beer, $1 per barrel; wine, 25c; liquors, $1. 

Louisiana Ch. 3.—Forbids imposition of gallonage taxes on 
liquors by municipalities. 
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Maryland Ch. 322.—Wines, 20c; removes sparkling wines 
from the $1.10 per gallon tax. 

Missouri S. B. 30, S. B. 54.—Beer, 2c; wines, 2c to 10c; 
liquors, 80c. 

Nebraska H. B. 128.—Beer, 3c; wines, 5c to 15c; alcohol 
and liquors, 50c. 

Nevada Ch. 160.—Beer, 2c; wines and liquors, 10c to 40c. 

New Hampshire Ch. 149.—Beer, $3 per barrel. 

New Mexico Ch. 112.—Beer, $1.50 per barrel; wines, 8c to 
24c; liquors, 24c to $1.60. 

North Dakota S. B. 175.—Beer, 8c; wines, 10c to 60c; 
liquors, 60c. 

Ohio H. B. 172, S. B. 2.—Beer, $2.50; wines, mixed drinks, 
etc., 10 per cent of retail ‘sales price; repeals excess 
profits tax on spirituous liquors. 

Oregon H. B. 473.—Beer, $1.30 per barrel; wines, 12%c to 
30c; bottled fermented wines, 10 per cent of invoice; 
bottled fortified wines, 15 per cent of invoice; malt syrup, 
34c per pound. 

South Carolina Ch. 204.—Wine, 15c. 

South Dakota Ch. 134.—Beer, $1.25 per barrel; wine, 10c 
to 50c; liquors, 50c. 

Tennessee Ch. 170.—Increases authorized alcoholic con- 
tent of beer to 5 per cent. 

Utah Ch. 43.—Beer, 80c to $1.60 per barrel. 

Vermont H. B. 377.—Liquors, 80c. 

Washington Chs. 158 and 180.—Wine, 10c; retailers of 
beverages, 10 per cent of gross receipts. 

West Virginia Chs. 4 and 6.—Non-intoxicating beer, $1 per 
barrel; repeals excise tax on other beverages in sub- 
stituting state distribution. 

Wisconsin Chs. 103 and 470.—Beer, $1 per barrel tax made 
permanent; provides special rates on small quantities 
of alcoholic beverages. 


Wyoming Ch. 87.—Beer, 2c; wine, 16c; liquors, 80c. 


Oleomargarine 


EVEN new oleomargarine tax laws were adopted 

in 1935, viz., Alabama H. B. 329, Arkansas Ch. 56, 
California Ch. 51, Florida S. B. 1038, Georgia 
H. B. 392, Maine Ch. 54, and New Mexico Ch. 110. 
These bring the number of states having oleomar- 
garine tax laws to twenty-three.* A Nevada bill was 
vetoed. The rate under each law is 10 cents per pound. 


Miscellaneous Sales and Stamp Taxes 


ILK control laws were adopted by Maine 

Ch. 13, Montana Ch. 189, and Wisconsin 
Chs. 58 and 80. The Maine and Montana laws levy 
a tax of 1 cent per hundredweight and the Wisconsin 
laws exact not exceeding one-half of that amount. 
New Jersey Ch. 175 and New York Ch. 405 continue 
existing laws, the latter imposing a tax of 1 cent per 
hundredweight and the former a graduated license 


fee ranging from $2 to $800 according to the volume 
of sales. 


Oranges, grapefruit, and tangerines in Florida 
will pay a tax of 1 cent, 3 cents, and 5 cents, respec- 
tively, for each box. These levies, made under 
> 19, and S. B. 20, will continue for 
two years. The proceeds are to be used for advertising 
the industries. 


The luxury tax reenacted by Arizona Ch. 78 levies 


10 per cent taxes on the following articles not else- 
where discussed in this paper: cosmetics, toilet prep- 





4 The 23 states having oleomargarine tax laws are Alabama, Arkansas. 
California, Colorado, Florida, Georgia, Idaho, Iowa, Kansas, Louisiana, 
Maine, Minnesota, ‘Nebraska, New Mexico, North Dakota, Oklahoma, 
South Carolina, Tennessee, Texas, Utah, Washington, Wisconsin, and 
Wyoming. 

5 The 19 states having cigarette tax laws are Alabama, Arizona, 
Arkansas, Connecticut, Georgia, Iowa, Kansas, Louisiana, Mississippi, 
North Dakota, Ohio, ‘Oklahoma, Pennsylvania, South Carolin2, South 
Dakota, Tennessee, Texas, Utah, and Washington. 
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arations, goll equipment, polo equipment, fishing 
tackles and accessories, shot gun shells, playing 
cards, and films for other than commercial use. 


\ documentary stamp tax will be imposed for two 
years in Pennsylvania under Chs. 90 and 184. The 
rate is 5 cents per $100 and is levied on conveyances 
of interests in land (but not leases), bonds, deben- 
tures, certificates of indebtedness, corporate securi- 
ties, and mortgages not evidenced by documents 
otherwise taxed under this act. New York Ch. 231 
extends the exemptions from the mortgage tax to 
mortgages issued in connection with certain reor 
ganizations of financial corporations. Another New 
York act, Ch. 42, continues the increased stock 
transfer tax for another year; a bill making still 
further increases was vetoed. 


Tobacco 


OUR new cigarette tax laws were adopted in 

1935, viz., Connecticut Chs. 211 and 325, Okla- 
homa H. B. 45 and 361, Pennsylvania Ch. 155, and 
Washington Ch. 180. These bring the number oi 
states having cigarette tax laws to nineteen.®. Existing 
cigarette tax laws were rewritten by Arizona Ch. 78 
and Texas Ch. 241 with no material rate changes. 
Ohio, by H. B. 334, continues its tax through Oc- 
tober 1936. Other amendments were adopted by 
Kansas Ch. 309, Louisiana Ist Ex. Ch. 7, 2nd Ex. 
Ch. 9, and South Carolina Ch. 178. 

Rates under the new laws are 2 cents per 20 in 
Connecticut and Pennsylvania, 3 cents per 20 in 
Oklahoma, and 1 cent per 20 in Washington when 
sold for less than 1 cent per cigarette and 10 per cent 
of the retail price on other sales. 


Horse Racing, Etc. 


OUR new horse racing tax laws were adopted in 

1935, viz., Arizona Ch. 79, Arkansas Ch. 46, 
Maine Ch. 130 (harness racing), and Nebraska 
S. F. 14. These bring the number of states having 
horse racing tax laws to twenty-five. Another 
Arkansas act, Ch. 339, permits dog racing. Existing 
horse racing tax laws were rewritten by New Hamp- 
shire Ch. 22 and amended by Delaware S. B. 14, 
Maryland Ch. 254, Oregon Ch. 244, South Dakota 
Ch. 130, and West Virginia Ch. 71. A Connecticut 
bill permitting horse racing and pari-mutuel betting 
and a Missouri bill authorizing dog racing were 
vetoed. 

Horse racing taxes generally take one or more of 
four forms, license fees, admission fees, taxes on 
sums bet, or taxes on commissions retained out of 
sums bet. All of the new acts impose a variety of 
license fees, Nebraska exacts a 15 cents admission 
fee, Maryland increases its tax on net revenues from 
15 per cent to 25 per cent, and Arkansas imposes 
10 per cent on admissions. Taxes on sums bet are 
set at 4 per cent in Arizona and Arkansas (5 per cent 


in the case of dog races), 314 per cent in Maine, 3 per 


cent in Delaware, and 1 per cent (formerly 
3 per cent) in West Virginia. In South Dakota. 





® The 25 states having horse racing tax laws are Arizona, Arkansas. 
California, Delaware, Florida, Illinois, Kentucky, Louisiana, Maine. 
Maryland, Massachusetts, Michigan, Nebraska, Nevada, New Hampshire. 


New Mexico, New York, North Carolina, Ohio, Oregon, Rhode Island, 
South Dakota, Texas, Washington, and West Virginia. 
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licensees will turn over one-half (formerly two- 
thirds) of commissions retained. 


Amusements 


TAX of 1 cent for each 25 cents will be charged 

for two years under Pennsylvania Ch. 183 for ad- 
missions to places of amusement. Twenty per cent 
of the price paid for refreshments, service, etc., at 
night clubs, cabarets, roof gardens, etc. will be con- 
sidered the price of admission. North Dakota 
Ch. 91 provides for licensing boxing and wrestling, 
and Delaware S. B. 140 amends the law relating to 
boxing and wrestling. The North Dakota act pro- 
vides for a 10 per cent levy on gross receipts. Ama- 
teur boxing and sparring bouts conducted by certain 


war veterans’ associations will be exempt under Wis- 
consin Ch. 93. 


Inheritance and Gift Taxes 


EWRITINGS of the death tax laws were ac- 

. complished by Alabama H. B. 324, California 
Ch. 358, North Carolina H. B. 32, Oklahoma 
H. B. 511, and Washington Ch. 180. The Oklahoma 
law effects a change from an inheritance tax to an 
estate tax. Several bills in Nevada failed of passage 
and prevented that state from becoming the forty- 
eighth to levy a death tax. Bills in Idaho and Illi- 
nois for taking up the credit allowed under the 
Federal Act were vetoed. By Delaware H. B. 134 
and H. B. 135, the State Tax Department instead 
of local registers of wills is to collect inheritance and 
estate taxes. Idaho Ex. Ch. 56 transfers adminis- 
tration from the state auditor to the commissioner 
of finance. 


Colorado H. B. 172 declares its intention to tax 
all transfers made in lieu of or to avoid the passing 
of property by testate or intestate laws and includes 
purchases of a life income or interest. New York 
Ch. 421 further explains the taxability of transfers 
where the transferor reserves the right to change the 
transfer up to the time of death. By Montana 
Ch. 186, transfers within three years of death (for- 
merly two years) are presumed to have been made 
in contemplation of death and therefore taxable; the 
presumption is rebuttable. The lien for déath taxes 
attaches under Wisconsin Ch. 318 at the date of 
death rather than the date of transfer; the tax com- 
mission may release the lien when satisfied that col- 
lection will not be jeopardized. 

Rate increases are probably the most notable fea- 
ture of 1935 death tax legislation, twelve states im- 
posing higher levies, viz., California Ch. 358, Idaho 
Ex. Ch. 56, Maryland Ch. 90, Massachusetts Ch. 480, 
Michigan Ch. 161, New Hampshire H. B. 432, New 
York Ch. 39, Oklahoma H. B. 511, Tennessee Ex. 
Ch. 41, Utah Ch. 88, Washington Ch. 180, and Wis- 
consin Ch. 15. The Massachusetts, New Hamp- 
shire, New York, and Wisconsin acts are temporary. 
The maximum inheritance tax rate under the 
amended laws is 30 per cent in Idaho. Other highs 
are Washington, with 25 per cent; California, with 
16 per cent; and Tennessee, with 15 per cent. It 
should be noted with reference to the Washington 
rates that they depend on the sum passing to the 
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entire class rather than to the individual recipients, 
and the rate for the first bracket applies to the en- 
tire bracket rather than to the difference between it 
and the exemption. Other interesting features of 
these laws are that a 1 per cent tax is levied on 
direct heirs in Maryland (which formerly taxed only 
collaterals), and that the new Oklahoma tax is an 
estate tax rather than an inheritance tax. The 
Massachusetts and Wisconsin increases took the 
form of an added percentage after the tax is com- 
puted; it is 10 per cent in Massachusetts and 25 per 
cent on sums over $100 in Wisconsin. Texas 
H. B. 682 adds stepchildren, their direct descendants, 
and direct descendants of adopted children to 
Class A. 


Exemptions generally are reduced by California 
Ch. 358, Idaho Ex. Ch. 56, and Washington Ch. 180. 
The Washington exemptions hereafter will apply to 
the class rather than to individuals. Oklahoma’s 
new estate tax, H. B. 511, exempts $15,000 for near 
relatives, $5,000 for homesteads, $20,000 for life in- 
surance to designated beneficiaries, and a special 
family allowance not exceeding $3,000. The Wash- 
ington law places a $40,000 limit on total exemptions 
for life insurance to named beneficiaries. By Minne- 
sota Ch. 335, the deduction for maintenance of the 
family shall be such sum as is allowed by the probate 
court for one year, but in no case more than $5,000. 

The exemption to charitable bequests, etc. is lim- 
ited by New York Ch. 421 to those recipients no 
substantial part of whose activities is the carrying 
on of propaganda or otherwise attempting to influ- 
ence legislation. Colorado H. B. 81 and Wyoming 
Ch. 91 relate to exemption of charitable gifts for use 
within the state, the Wyoming law also providing 
for reciprocity in waiving taxes for charitable gifts 
for use outside the state. 

Deductions for the purpose of computing the es- 
tate tax are regulated by Oregon Ch. 13; the Federal 
estate tax no longer may be deducted. Montana 
Ch. 186 allows a deduction for Federal estate taxes 
and limits deductions for state, county, and munici- 
pal taxes to such as are a lien on Montana property. 
By Colorado H. B. 172, the deduction for taxes on 
real property is allowed only if they are due and 
payable; they were formerly deductible if they-were 
a lien at the date of transfer. 

Valuation of real estate and improvements under 
Washington Ch. 180 will be on the fair market value 
as of the date of death; the practice of basing on 
assessed values is abandoned. By Montana Ch. 186, 
transfers of property will be deemed to have been 
made as of the date of recordation of papers, and 
transfers recorded after death will be deemed to have 
been made by will. Maryland Ch. 520 strikes out 
a provision specifically exempting any increase in 
the estate or income accrued thereon subsequent to 
death. Kansas Ch. 301 empowers the inheritance 
tax commissioner to order a reinventory and reap- 
praisal of a decedent’s property. 

Joint estates will be taxed to the survivor under 
Minnesota Ch. 334 and Washington Ch. 180, except 
for such parts as can be shown to have belonged to 
them. The Washington law excepts tenancies by 
the entireties in real estate, and the Minnesota law 
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provides that where a husband and wife acquired 
property by gift, bequest, devise, or inheritance, 
one-half shall be taxable. 


Contingent or defeagible estates will be taxed un- 
der Oregon Ch. 45 at their full value when such value 
first becomes ascertainable, without diminution for 
any tax paid by the particular estate upon which it 
‘may have been limited. Whenever an estate or 
interest is so limited that it may be divested by an 
act of the devisee or legatee, it shall be taxed as 
though there was no possibility of its divesting. 
Washington Ch. 180 omits a provision under which 
a remainderman could defer a tax by filing a bond 
until he went into possession. 


Reciprocal enforcement in nonresident estates of 
domiciliary death duties is authorized by North 
Carolina H. B. 32, Oregon Ch. 103, and Washington 
Ch. 180. The reciprocal provision with reference to 
taxing intangibles of nonresidents is omitted by 
Alabama H. B. 324 and Washington Ch. 180. 


Gift taxes? will continue to be levied under Wis- 
consin Ch. 15 for another two years. Oregon, by 
Ch. 20, amends its law to extend the exemption of 
charitable and educational institutions to include all 
those organized in the United States; the exemption 
was formerly limited to those within the state. 


Personal Income Taxes 


IVE new personal income tax laws were adopted 

in 1935, viz., California Ch. 329, Pennsylvania 
Ch. 314, South Dakota Ch. 205, Washington Ch. 178, 
and West Virginia Ch. 89. These bring the number 
of states having personal income taxes to thirty.* 
Existing laws were rewritten by Alabama H. B. 324, 
North Carolina H. B. 32, and Oklahoma H. B. 192. 
A state administered 1 to 3 per cent tax was adopted 
for New Castle County by Delaware H. B. 28. New 
York City’s income tax law was repealed by Local 
Law No. 12. Vetoes brought death to a Colorado 
bill for an income tax and a Minnesota bill for a 
revision. Constitutional amendments authorizing 
income taxes will be submitted to referendum by 


Colorado H. C. R. 13 and Washington S. J. R. 7. 


Rates for personal income taxes were revised up- 
wards, but in no case very radically. North Dakota 
retained its high of 15 per cent and California equaled 
it. Wisconsin’s surtaxes give that state one of the 
higher rates. New York Ch. 34 continues for an- 
other year the emergency 1 per cent tax on personal 
income, non-business capital gains and losses being 
excluded in computing such income. North Caro- 
lina Ch. 248 is a proposed constitutional amendment 
that would increase the authorized rate from 6 per 
cent to 10 per cent. The property tax offset is elim- 
inated by Utah Ch. 90. The rates for the new laws, 
together with the amendments of the old laws, and 
the personal exemptions are shown in Table I. 

7 Only 3 states have gift taxes, viz., Oregon, Virginia and Wisconsin. 

8 The 30 states having personal income taxes are Alabama, Arizona, 
Arkansas, California, Delaware, Georgia, Idaho, Iowa, Kansas, Louisi- 
ana, Massachusetts, Minnesota, Mississippi, Missouri, Montana, New 
Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, 


Pennsylvania, South Carolina, South Dakota, Utah, Vermont, Virginia, 
Washington, West Virginia, and Wisconsin. 
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Table I 


RATES AND PERSONAL EXEMPTIONS OF NEW OR AMENDE)D 
STATE INCOME TAX LAWS 








Maximum 
applies ——— Exemptions ——— 
Rate on all Head of Depend- 
State % over Single family ents 
Ala. H. B. 324 1%-5 $5,000 a a a 
Ariz. Ch. 80 .. a a b b a 
Cal. Ch. 329 1-15 250,000 1,000 2,500 400 
Ida. Ex. Ch. 30 14-8 5,000 a a a 
Mass. Ch. 480. . c a a a a 
B. 3.4 2-7 9,000 a a a 
i. oa Ee Se... 4-6 2,000 a a a 
N. D. S. B. 294 . 1-15 15,000 d d d 
Otis. H. B. 192... 1-9 8,000 850 1,700 300 
Pa. Ch. 314. ..... 2-8 100,000 1,000 1,500 400 
ee fe eee 1-6 318,000 d d d 
Utah Ch. 90 .... 1-5 4,000 600 1,200 300 
Wash. Ch. 178 3-7 4,000 1,000 2,500 400 
W. va. Cr. SP... 1-3 6,000 600 1,300 200 
Wis. Chs. 15, 505. e e e e e 


a. No change. 


_ b. The deduction after computing the tax was $8 and $17.50, respec- 
tively. This was increased to $10 and $20. 


c. Adds 10 per cent to the tax as computed for 1935 income. 


d. Allows deduction after computing tax of $5, $15, and $2, respec- 


tively for North Dakota, and $6, $12, and $2, respectively for South 
Dakota. 


e. Ch. 15 levies a surtax on 1934 income ranging from 1 to 7 per cent, 
the maximum applying on all over $12,000. Deductions from the tax 
will be allowed in the sum of $16.25 for single persons and $33.75 for 
married persons; no additional exemption is allowed for dependents. 
rhis act also levies a tax on untaxed 1933 dividends over $750 at rates 
ranging from 1 per cent to 7 per cent, the maximum applying on all 
over $5,000. Ch. 505 levies a surtax on 1935 and 1936 income equal to 
60 per cent of the normal tax and a 2% per cent tax on dividends. 
The exemptions from the surtax are $10, $25, and $2, such amounts to 


be deducted from the tax. Corporations are required to deduct the tax 
on dividends. 







Deductions and exemptions are regulated under 
several laws. Alabama’s revenue act, H. B. 324, 
allows full exemption for dividends from domestic 
corporations, and also from foreign corporations 
50 per cent of whose income is earned in Alabama. 
The former Kansas law exempted dividends from 
corporations 50 per cent of whose income was de- 
rived in Kansas; hereafter, Ch. 312 will allow a pro- 
portionate deduction according to the percentage of 
business done in Kansas, but no deduction if not 
more than 15 per cent of the business is done in 
Kansas. This same Kansas act disallows deduc 
tions for death or gift taxes and follows the 1934 
Federal change in repealing the provision under 
which partnerships were not allowed the deduction 
for charitable contributions. Together with New 
York Ch. 283, it adopts a provision similar to that 
in the Federal act modifying the exemption for an- 
nuities. By Delaware H. B. 203 and New York 
Ch. 285, gifts to charities, etc. will not be exempt 
if any part of the earnings accrue to private indi- 
viduals or if a substantial part goes for propaganda 
or otherwise attempting to influence legislation. 
The Delaware act also disallows deductions for ex- 
penses in earning tax exempt income or interest for 
carrying exempt securities, but specifically allows an 
exemption for damages, accident and health insur- 
ance. North Carolina H. B. 32 limits deductions for 
gifts to charities to 10 per cent (formerly 15 per cent) 
of total income. New Mexico Ch. 42 allows an ex- 
emption for board and lodging for persons forced 
to be away from home. 


Losses as deductions received special attention. 
Alabama H. B. 324 and North Dakota S. B. 294 for- 
bid the carrying forward of net losses. The Ala- 
bama act limits the deduction for bad debts to debts 
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sustained in the regular course of business, and the 
North Dakota act denies deductions for losses in one 
field of endeavor from gains in another, and limits 
deductions for capital losses to capital gains. Dela- 
ware H. B. 203 and New York Ch. 285 limit gambling 
losses to gambling gains. The Delaware act allows 
deductions for business losses but limits capital 
losses to capital gains. Georgia H. B. 724 denies 
losses in certain transactions between members of a 
family or with controlled corporations. 

Capital gain and loss provisions were affected in 
several states. South Dakota Ch. 205 follows a 
movement started during 1934 in omitting all refer- 
ence to capital gains and losses. By Massachusetts 
Ch. 438, a tax of 50 per cent will be levied on gains 
from property taken by eminent domain, provided 
the property was acquired within one year with 
knowledge of the contemplated taking. Alabama 
H. B. 324 repeals the section taxing an individual’s 
capital gains or allowing a deduction for capital 
losses at the rate of 3 per cent instead of the regular 
rates. Montana Ch. 148 sets out the procedure for 
determining gain or loss. The new California act, 
Ch. 329, provides for computing gain or loss on the 
same basis as prescribed by the Federal Act. 
Amendments were made by Delaware H. B. 203, 
Kansas Ch. 312, and several New York acts to con- 
form with certain 1934 Federal changes. More spe- 
cifically, the foregoing Kansas act follows the per- 
centage basis for determining the amounts to be 
added or deducted for property held over a period 
of years. The Delaware act and New York Ch. 542 
follow new Federal rules for preventing the taking 
of a loss on property acquired by gift. The New 
York law makes value at the date of death the basis 
for all property transmitted at death. The compli- 
cated provisions affecting mergers, consolidations, 
and reorganizations were amended by Alabama 
H. B. 324, Delaware H. B. 203, Montana Ch. 148, 
and Oklahoma H. B. 192. 


Miscellaneous other amendments of the personal 
income tax laws are set out below. New York 
Ch. 933 includes in gross income the profits from the 
sale or rental of property situated outside the state, 
so far as constitutionally permitted. Filing fees no 
longer will be required in Utah under Ch. 90 and 
will be required in Montana under Ch. 105 only from 
persons liable for a tax. The date for filing in Ark- 
ansas is advanced by Ch. 23 from May 15 to 
March 15. By New York Ch. 364, the second instal- 
ment of a tax will be due two months instead of 
three months after the return is due. Delaware 
H. B. 203 and New York Ch. 244 adopt a provision 
for computing the income of a decedent on an accrual 
basis even though his books were kept on a cash 
basis. The New York act also provides that in case 
of instalment sales, allocation of profits to the year 
of receipt will be allowed only when not more than 
30 per cent (formerly 25 per cent) of the selling price 
is paid at the time of purchase. The same percentage 
is fixed by Kansas Ch. 312, in this case constituting 
a reduction from 40 per cent. By Massachusetts 
Ch. 152, the commissioner may order verification of 
a return for any reason; formerly, he could make 
such an order only if he believed the return fraudu- 
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lent or incorrect. New York Ch. 480 applies excess 
payments as a credit against unpaid instalments in- 
stead of making a refund of the entire amount. 


Corporation Income Taxes 


HREE new corporate income tax laws were 

adopted in 1935, viz., Pennsylvania Ch. 91 (in 
effect for two years only), South Dakota Ch. 205, and 
Washington Ch, 180. These bring the number of 
states having corporate income taxes to thirty.® Exist- 
ing corporate income taxes were rewritten by Ala- 
bama H. B. 324, Connecticut Ch. 221, North Carolina 
H. B. 32, and Oklahoma H. B. 192. The new laws 
apply to both foreign and domestic corporations, but 
exclude certain insurance companies. Banks are ex- 
cepted under the Pennsylvania law and probably un- 
der the South Dakota law. California, by Ch. 275, 
brings utilities within the terms of the law. New 
York Ch. 745 subjects receivers to the tax when they 
conduct a corporation’s business. This act also de- 
clares that a foreign corporation holding real prop- 
erty in New York will be deemed to be doing business 
in New York. 

Rates under the foregoing laws together with new 
rates adopted in other states are as follows: Ala- 
bama H. B. 324—3 per cent (no change) ; California 
Chs. 323 and 353—4 per cent (formerly 2 per cent) ; 
Connecticut Ch. 221—2 per cent (no change) ; Idaho 
Ex. Ch. 30—1¥ to 8 per cent (formerly 1 to 6 per 
cent); Massachusetts Ch. 480—adds 10 per cent to 
tax as computed ; New York Chs. 37 and 367—6 per 
cent (formerly 4% per cent); North Carolina 
H. B. 32—6 per cent (no change); Oklahoma 
H. B. 192—6 per cent (formerly 1 to 6 per cent); 
Pennsylvania Ch. 91—6 per cent (new law); South 
Dakota Ch. 205—1 to 8 per cent (new law) ; Wash- 
ington Ch. 180—4 per cent (new law). The 
Washington act permits the setting off of license 
fees. Utah Ch. 89 repeals the property tax offset 
formerly allowed. Georgia, by H. B. 724, amends 
its 4 per cent law by prescribing a minimum tax of 
2 per cent on a base arrived at by adding (1) net 
income, (2) salaries and compensation to officers and 
stockholders owning over 5 per cent of the issued 
capital stock (or a relative per cent of capital stock 
of any corporation holding the capital stock of such 
corporation), and after deducting (1) $10,000, and 
(2) any deficit. The Connecticut act prescribes a 
minimum of $10 or 1 mill applied to the sum of the 
outstanding interest bearing debt, issued and out- 
standing capital stock, surplus and undivided profits 
and reserves which may reasonably be expected to 
accrue to stockholders, minus deficits and holdings 
of corporate stock. 


The income taxable under the new Pennsylvania 
law will be the same as that reported to the Federal 
Government less deductions for taxes paid toit. The 
deductions granted in Connecticut will be the same 
as under the Federal Act plus any allowance for Fed- 
eral taxes on income or profits, losses of prior years, 
(Continued on page 748) 

® The 30 states having corporate income taxes are Alabama, Arizona, 
Arkansas, California, Connecticut, Georgia, Idaho, Iowa, Kansas, Louisi- 
ana, Massachusetts, Minnesota, Mississippi, Missouri, Montana, New 
Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, 


Pennsylvania, South Carolina, South Dakota, Tennessee, Utah, Vermont, 
Virginia, Washington, and Wisconsin. 













































































































































































































NEW and extraordinary era in American taxa- 
A tics began July 9, 1933, for, on that day the 

processing tax on wheat went into effect. The 
Agricultural Adjustment Act had become law on 
May 12. Out of the furious activity of the early 
organization and operation of the Agricultural Ad- 
justment Administration, the wheat program was 
launched and the processing tax on wheat levied a 
scant two months after these acts were authorized 
by law. The processing tax on cotton became effec- 
tive three weeks later, August 1, 1933. On the first 
day of October, processing taxes on the six types of 
tobacco went into operation. Taxes on the proc- 
essing of corn and hogs were levied November 5, 
1933. In December, a new and closely related form 
of taxation went into effect. Compensating taxes 
were levied on the processing of gummed paper tape, 
paper bags, paper towels, jute bags, and jute twine.’ 
These taxes were levied to protect processors of 
cotton twine, bags, and towels from excessive shifts 
in consumption caused by payment of the processing 
tax on cotton. The processing tax on sugar followed 
more slowly, being made effective on June 8, 1934, 
by the Jones-Costigan Amendment to the Agricul- 
tural Adjustment Act. The tax on peanuts was the 
next processing tax to be levied. It became effec- 
tive October 1, 1934. Two processing taxes were 
levied by Congress in 1935: that on rice became 
effective April 1; that on rye, September 1. Thus, 
processing taxes are now in effect on nine agricul- 
tural commodities, five of which, wheat, cotton, corn, 
hogs, and tobacco are of major importance. The 
compensating taxes mentioned above are also in 
effect. In addition, the Kerr-Smith [Tobacco Con- 
trol Act] and Bankhead [Cotton Control Act] sales 
taxes on tobacco and cotton, respectively, and the 
Potato Control Act, providing for a tax on the sale 
of potatoes in excess of the allotment of the producer, 
are closely related forms of taxation. 





* Assistant Professor of Rural Economy and of Economics, New York 
State College of Agriculture, Cornell University. 

1A compensating tax on reinforced paper fabric, effective November 1, 
1935, has oom added since this article was prepared.—Editor. 





The Processing Taxes 


An examination of the nature, 
purpose, administration and 
desirability of the various 
taxes levied under the AAA 
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The significance attached to the processing taxes 
may be indicated by a number of factors. Perhaps, 
the most important evidence of their significance is 
the fact that processing taxes provide the chief 
source of revenue for agricultural adjustment. The 
benefit payments that induce compliance with the 
programs of adjustment are financed mainly by ad- 
vances from the Treasury. These are made against 
the receipt of revenues from the collection of proc- 
essing taxes. Moreover, such taxes provide the only 
large source of continuing revenues to make these 
benefit payments. Indeed, it can be said without 
exaggeration that processing taxes are the financial 
heart of the vast program of agricultural adjustment 
that includes within the scope of its activities a large 
part of the agriculture of this country and probably 
an even larger proportion of the agriculture of Puerto 
Rico, the Philippine Islands, and the Hawaiian 
Islands. 

Still another indication of the economic significance 
of processing taxes is found in the ratio of the gross 
income received by farmers from the commodities 
taxed to the gross income which they receive from 
all agricultural commodities. Thus, according to the 
year book of the Department of Agriculture, the 
gross income derived by farmers from the taxed com- 
modities in 1933 was $2,021,379,000, or 33.9 per cent 
of the gross income which they received in that year 
from all agricultural commodities. 

The collections offer some measure also of the 
economic importance of processing taxation. The 
table below gives collections of processing taxes by 
commodities from the inception of the Act to August 
31, 1935. 

This total, great as it is, does not represent the 
full amount that would be collected if the processing 
taxes had been terminated as of August 31. Proc 
essing taxes are, in general, not due until one month 
after processing. Thus, the collections in August 
are on processing done in July. Moreover, some pay- 
ments are postponed. Furthermore, some payments, 
because of injunctions, are being made to courts. 
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It is safe, therefore, to say that by August 31 the 
sum of the actual collections made and the liabilities 
outstanding on that date was more than one billion 
dollars, and that at the present time this total has 
been increased by nearly a hundred million dollars. 


PROCESSING AND RELATED TAX COLLECTIONS THROUGH 
AUGUST 31, 1935 





Commodity Amount 
Wheat ......... ..........$245,769,386.04 
ts ab Soe y Soa oe ... 242,270,781.78 
Es. sad grand pet 57,084,220.03 
I oes vin 9 ws 11,728,113.66 
LR IRS AR Rea 265,290,287.37 
Paper and Jute FNS Ota Ae 12,722,903.04 
aS Mee een 82,585,811.74 
Le seca ..  3,680,000.84 
1 See 73,294.50 
Cotton Ginning .......... 1,132,644.38 
Tobacco Sales ............. 3,380,589.13 
Wnclsssined ... . ob 112,476.33 

I aia ce ie $925 ,830,508.84 


The full measure of the economic significance of 
processing taxation is, however, not to be determined 
with reference solely to the past. A wheat contract 
for a four-year period has been approved. A number 
of other commodity programs are in process of 
development, each offering a four-year contract to 
producers. Although the present rates of processing 
taxation cannot be projected for such a period, it 
remains true, nevertheless, that given a continuance 
of agricultural adjustment financed by the levy of 
processing taxes a further enormous sum of these 
taxes would be paid into the treasury. 

So much for the general economic and financial 
significance of processing taxation. [Let us now pass 
to an examination of how these taxes came to be 
levied, what they are, some problems of their ad- 
ministration, who pays them and, finally, an ap- 
praisal of them. 


Purpose of Processing Taxes 


HE Agricultural Adjustment Act seeks to estab- 
lish and to maintain parity prices for agricultural 
commodities. Parity prices were defined in the orig- 
inal Act as those prices which bear the same rela- 
tionship to the things that farmers buy as they bore 
during the base period. For example, if a bushel of 
wheat sold for $1.00 during the base period and an 
average of commodities bought by farmers sold for 
$4.00 then but has now advanced to $5.00, the parity 
price of wheat would be $1.25. The prices change, 
the ratio between the prices remains the same. The 
Amendments which have been recently adopted 
change the parity concept slightly by making the 
parity price of commodities with a pre-war base re- 
flect also changes in interest and tax payments per 
acre on farm real estate. The base period for all 
agricultural commodities except potatoes and tobacco 
is from August 1909 to July 1914. For potatoes 
and tobacco, it is from August 1919 to July 1929. 
Thus, the idea of a desirable balance between agri- 
cultural and other prices, present in so much of the 
literature of agricultural adjustment, is written into 
the Act. 
Although the declared policy of the Agricultural 
Adjustment Act is the restoration and maintenance 
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of the purchasing power of the producers of all agri- 
cultural commodities, certain commodities receive 
special emphasis in that Act. These are designated 
as basic commodities. The explanation for this dif- 
ferentiation is partly a matter of the history of farm 
relief with its early emphasis on export commodi- 
ties, partly the provision of other relief measures for 
agricultural commodities generally, and partly the 
belief that the prices of certain agricultural com- 
modities are so fundamental to the entire structure 
of agricultural prices that rises in them would uplift 
the whole. In the original Act, seven commodities 
were designated as basic. This list has now been 
expanded to fifteen. These basic commodities are: 
cotton, wheat, rye, sugar, potatoes, rice, corn, hogs, 
peanuts, tobacco, barley, flax, milk and its products, 
cattle, and grain sorghums. Whatever merit may 
attach to the theory that a select group only should 
be designated as basic, it is becoming increasingly 
evident that producers of agricultural commodities 
prefer to expand the number so indicated. 

Basic commodities only may be subjected to proc- 
essing taxation. But before such a commodity can 
be taxed, the Secretary must proclaim that benefit 
or other payments are to be made with respect to 
it. This requirement, which was a simple one in 
the earlier Act, has been modified by the recent 
Amendments to include provisions for an investiga- 
tion and public hearings. The proclamation of 
forthcoming rental or benefit payments has, however, 
always been taken seriously, for it means in effect 
that a program must be developed for the agricul- 
tural commodity in question. This follows clearly 
from the fact that rental or benefit payments are 
made to adjust production. The adjustment of pro- 
duction is done to affect the price; consequently, 
such a plan necessitates the development of a pro- 
gram for the commodity. This is a task of consider- 
able size. The commodity must be subjected to a 
thorough economic analysis with reference to the 
conditions of its production, stocks on hand, position 
in world trade, domestic uses, effects of the tax on 
consumption, amount of benefit payments needed to 
induce compliance, and the like. All these things 
are necessary for two reasons: to determine whether 
a voluntary control program can be successful; and 
to determine whether it can be financed. For ex- 
ample, when the control program was developed for 
rye, it became necessary to make estimates of the 
amount of rye that would be consumed and, hence, 
that could be taxed. Inasmuch as half the rye used 
for human consumption is in the form of whiskey, 
it became necessary to examine the matter of the 
consumption and the stocks of rye whiskey for the 
purpose of determining whether the quantity of rye 
now made into whiskey will continue to be so used 
during the life of the rye program. 

The law provides that a processing tax shall be 
levied at the full difference between the parity price 
and the current farm price of the commodity unless 
the Secretary has reason to believe that the imposi- 
tion of the tax at this rate will result in the accumula- 
tion of surplus stocks or in the depression of the 
farm price of the commodity. If these unfavorable 
effects appear to be entailed by the full rate of taxa- 
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tion, provision is made in the Act for a lower rate 
after a hearing has been held and an investigation 
made to determine the rate indicated by facts there- 
by developed. With this exception, the rate of tax 
levied is related directly to the parity price sought 
to be attained by the control program. Thus, accord- 
ing to the theory of the Act, the lower the current 
price of the commodity in relation to the parity price, 
the greater, presumably, is the need for adjustment, 
and consequently the higher is the rate of tax that 
can be levied. The converse of this proposition is, 
of course, indicated also. Examples of commodities 
on which the full rate of tax was levied from the 
beginning are wheat and cotton. The processing of 
corn and hogs, on the other hand, has never been 
taxed at the full rate. Information developed at 
public hearings and a rather extended investigation 
indicated that the full rate of taxation could not be 
levied on the processing of these commodities with- 
out adverse economic effects, consequently they were 
taxed at lower rates. 


The above-mentioned account of the levy of proc- 
essing taxes gives the general rule. The Amend- 
ments to the Agricultural Adjustment Act make 
some modifications of this rule. For example, the 
current rates of processing taxation are fixed to 
December 31, 1937, except that if the average farm 
price of the various taxed commodities comes within 
a certain percentage of the parity price, the process- 
ing tax is to be levied with reference to the parity 
price. The provisions establishing this reference are 
of a rather complicated nature, but the significant 
essence of them is that they provide for a continua- 
tion of the tax when the price reaches parity. Such 
continuation was not provided for in the original 
Act and the processing tax on Maryland tobacco, 
the one commodity the price of which reached parity, 
was reduced to zero. 


The compensating taxes imposed under the Agri- 
cultural Adjustment Act are designed to equalize 
the competition between taxed commodities and 
competing commodities not subjected to processing 
taxation. Thus, if it can be proved that the proc- 
essors or the producers of an agricultural commodity 
are handicapped in competition with a competing 
commodity because of excessive shifts in consump- 
tion on account of the payment of a processing tax, 
a compensating tax can be levied on the first domestic 
processing of the second commodity at a like rate of 
tax per equivalent unit. The chief problem in levy- 
ing compensating taxes is to prove that the shift 
in consumption is due to the tax. The economic 
world is in a process of continual change with the 
consumption of certain commodities increasing and 
of others decreasing. This process is complicated 
by changes in tastes, habits, fashions, needs, etc. 
Thus, the mere fact that when a tax is levied on a 
basic commodity the consumption of another com- 
modity in competition with it increases is not cause 
for the levy of a compensating tax. The levy of the 
tax must be related to the shift in consumption. This 
is not an easy thing to do, for despite the large 
amount of information that can be developed by the 
Government by means of public hearings and in- 
vestigations, it remains true that a showing of exces- 
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sive shifts is most difficult. This fact accounts for 
the relatively small number of commodities on which 
compensating taxes have been levied. These taxes, 
as it happens, have been levied only on commodities 
in competition with cotton. It appeared easier to 
establish price competition between gummed paper 
tape and cotton twine, paper and jute bags and 
cotton bags, paper towels and cotton towels than be- 
tween pork and beef, wheat and corn, and other 
possible combinations of commodities which might 
be thought of as in competition. It is to be noted 
that all the compensating taxes now imposed are on 
business supply items where price counts for much 
and style or consumer preference for little or for 
nothing. 


Administration of the Taxes 


S SOON as a commodity program has been de- 
« \veloped and a proclamation respecting rental 
and benefit payments has been made, it becomes 
necessary to draw up regulations for the levy of the 
processing tax. The beginning of the regulations is, 
of course, the definition of processing included in 
the Agricultural Adjustment Act. These definitions 
and, indeed, the whole provision for processing 
taxation are but a recognition of the fact that agricul- 
tural commodities on their way to consumption are 
usually subjected to one or more manufacturing op- 
erations to prepare them for use. Cotton, wheat, 
corn, and hogs are not consumed as raw materials 
but in the form of products derivative from certain 
processing operations. It is the first of these opera- 
tions that is taxed, and in the Agricultural Adjust- 
ment Act this first processing is ordinarily defined. 
Thus, the processing of wheat, rye, barley, and 
corn— 
means the milling or other processing (except cleaning and 
drying) of wheat, rye, barley, or corn for market, including 
custom milling for toll as well as commercial milling but 
shall not include the grinding or cracking thereof not in 
the form of flour for feed purposes only. 
The processing of cotton is defined as— 


the spinning, manufacturing or other processing (except gin- 


ning) of cotton; and the term “cotton” shall not include cotton 
linters. 


The processing of tobacco— 
means the manufacturing or other processing (except dry- 


ing or converting into insecticides and fertilizers) of to- 
bacco. 


If the processing of a basic commodity is not defined 
specifically, the general definition of processing ap- 
plies. This is so broad as to include any manufac- 
turing or other operation that involves a change 
in the form of the commodity or in its preparation 
for distribution or use, as defined by regulations of 
the Secretary of Agriculture. 

These definitions, some of which may seem to be 
exact, are, in reality, not sufficient because the first 
domestic processing of an agricultural commodity is. 
in reality, a complex process composed of many dif- 
ferent operations. It becomes necessary, therefore, 
to interpret the definition of processing in such a 
way that the tax will attach at some given point. 
For example, it has been determined that the proc- 
essing of cotton begins with the breaking of the bale 
for manufacture. Whoever breaks the bale pays the 
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processing tax on cotton. The selection of any other 
point for imposing the tax might well have involved 
making a break in the mechanical operations of the 
cotton mill, a choice which would probably be un- 
satisfactory from the point of view of the taxpayer as 
well as from that of the Government. The process- 
ing of wheat is also composed of many different 
operations. A modern mill is a most intricate me- 
chanical unit in which the wheat is conveyed from 
one operation to another until finally it is converted 
into flour, bran, and shorts. During this process, 
the wheat is undergoing changes. The beard, the 
beeswing layer, and some particles of bran are being 
removed; dirt and foreign matter are being sifted 
out; and, most important of all from the point of 
view of the Government, the weight is being 
lessened. Some point, therefore, had to be chosen at 
which the tax would attach. Tempering, which is 
the addition of water to the wheat, was chosen as 
this point. The weight of the wheat for taxation 
purposes is taken just before it is put into the 
tempering bin. 

Interpretations of the meaning of processing are 
made by regulations prepared in the Department of 
Agriculture and signed by the President. The regu- 
lations are further refined by Treasury decisions and 
rulings issued by the Bureau of Internal Revenue. 
The effect of these instruments is to give an exact 
statement of what is to be taxed and at what point 
in the manufacturing process the tax is to be im- 
posed. The taxpayer must know these things if he 
is to pay the tax. Provision must also be made for 
the taxation of processed commodities imported into 
this country, and, in most instances, for the taxa- 
tion of stocks of finished products on hand at the 
time a processing tax is first imposed. Refunds may 
be claimed on the exportation of taxed products or 
on their use for charitable purposes. 


These requirements mean that conversion factors 
must be developed whereby it can be known, for 
example, how much, in terms of the wheat processing 
tax, should be paid or refunded on a box of puffed 
wheat. This is a question of how much wheat was 
actually used in making the box of puffed wheat, or, 
to change the illustration, how much rice is included 
in a barrel of beer. These factors are percentages 
of the tax to be applied to a given weight of the 
particular product. Thus, the conversion factor for 
100 pounds of pretzels made wholly, partly, or in 
chief value from wheat is 244. This means that the 
processing tax on this quantity of pretzels is 244 per 
cent of 30 cents, the rate of the processing tax on 
wheat, or 73.2 cents. By the use of conversion fac- 
tors, when a product is subjected to a floor stock 
levy, is imported, or exported, or is used for charitable 
purposes, the proper tax charge or refund can be 
made with respect to it. 

Processing taxes are administered by the Bureau 
of Internal Revenue. Not only is their collection a 
function of that Bureau, but the making of refunds 
and the granting of extensions are likewise in its 
jurisdiction. As is true of the income tax, the proc- 
essing taxes are, in effect, self-assessed; that is, the 
local collector of internal revenue sends out the vari- 
ous forms which must be filled in and returned by 
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the processor. This manner of assessment, however, 
does not relieve the collector from the obligation of 
checking the accuracy of the report made and there- 
fore the amount of tax obligation indicated. 


Many interesting problems have arisen in connec- 
tion with the administration of processing taxes, for 
regulations are general rules only. They do not and 
cannot cover all problems even when refined by 
Treasury decisions. The regulations, therefore, are 
subject to occasional changes and are, moreover, in 
a state of continual interpretation and clarification 
by means of rulings which have been developed to 
meet special problems. These problems are numerous. 
They arise out of all sorts of industrial situations. 
For example, invert sirup, a product made from raw 
sugar, is imported from Cuba for the purpose of 
being mixed with domestic molasses. The process- 
ing of raw sugar is taxed at the full rate of the 
“sugar” impost; the processing of molasses at a 
lower rate. Should the invert sirup that is mixed 
with molasses bear the full rate of taxation, or should 
it be taxed at the rate levied on molasses? Chewing 
tobacco is taxed at a lower rate than tobacco used 
for certain other purposes. Now, is snuff properly 
to be classified as chewing tobacco? It is used in 
the mouth—the sniffing of snuff is a habit of the past. 
Does this common place of usage identify snuff with 
chewing tobacco, or does the fact that the consump- 
tion of snuff is much more stable than that of chew- 
ing tobacco indicate that these products are 
distinctive one from the other? 


Still another example of the problems that beset 
the administration of processing taxes is the curious 
situation that developed with respect to the taxation 
of jute and paper bags. When compensating taxes 
first became effective in December 1933, jute bags 
three feet wide and six feet long were exempted 
from taxation. This exemption was made in order 
to exclude from taxation jute bags used in packag- 
ing wool. Cotton bags are not used for packaging 
wool, hence it was unnecessary to tax jute bags in 
order to protect cotton bags in this use. On the 
other hand, when the processing of paper into bags 
became effective, no size limitations were included 
in the definition of paper bags. Shortly after this 
tax was levied, a paper mesh bag was developed for 
wool. By the definition of paper bags the processing 
of which was subjected to taxation, this bag was 
taxed. The bag was heavy, and the tax was levied 
in relation to weight, consequently the payment ex- 
acted by this impost was large. The practical effect 
of this taxation of large paper mesh bags was to 
prevent their being used for packaging wool. The 
tax thus served inadvertently as a device to protect 
large jute bags. When this situation was brought 
to the attention of the Administration, it was cor- 
rected by a change in the definition of paper bags, 
the effect of which was to exclude the large open 
mesh paper bags from the operation of the tax. 

These and many other problems are continually 
arising in the administration of processing taxes. 
The contest never lets up. The taxpayer, on the 
one hand, seeks to further his interest; the Govern- 
ment, on the other, endeavors to protect the revenue. 
(Continued on page 754) 
























































































































































































































































































































































































































































































































































































































































A “Surveyor’s” 
Perspective on 


Oklahoma Tax 
Problems > 





N THE frontier days of this country one of the 
| most adventurous occupations was that of the 

early surveyors, who carried their transit instru- 
ments over the Allegheny Mountains, through the 
Cumberland Gap, and on Westward. In modern 
times the life of the civil engineer is less romantic, 
but we have developed a new type of adventure, 
that of the “surveyor” who traces the contour lines, 
the elevations and depressions of our social and eco- 
nomic life. During much of the past years I have 
had the adventure of carrying a transit instrument 
in Oklahoma, in an effort to survey its tax and reve- 
nue systems, tracing its contour lines and mapping 
its elevations and depressions. I have been asked 
to summarize a few of the large outlines and strik- 
ing features which impress the eye of a surveyor. 


The People of Oklahoma 


NLIKE the civil engineer, the first thing the 

economic surveyor trains his field glass on is 
the people of the state themselves, whose needs their 
government is to serve. We have found that Okla- 
homa’s 2,500,000 people have certain striking features, 
of which we will call attention to three. 

The first is the rapidity of its population growth. 
Its rate of increase for the past three census periods 
has been 110 per cent, 22 per cent, and 18 per cent; 
and these figures not only indicate rapidity of 
growth, but suggest that a large portion of the popu- 
lation of Oklahoma consists of recent immigration 
from other—and less favored states. Now people 
coming to Oklahoma do not ordinarily bring money 
with them, however much they may take away with 
them when they leave. They all bring with them, 
however, a demand for governmental services in 
the form of roads, schools, police protection, and 
sometimes penal institutions. In short, a rapid 
growth of population brings a larger increase in gov- 
ernmental responsibilities and services than in 
taxpaying capacity to support them. This was pre- 
eminently the situation of state and local govern- 
ments in Oklahoma throughout the decades preceding 





* Paper presented at the Conference of the National Tax Association, 
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1930, and it has basically affected their problems both 
of income and expenditure. 

The second feature of Oklahoma’s population is its 
large proportion of native American stock. Okla- 
homa has only 27,000 foreign born inhabitants and 


only 48,000 of foreign born parentage. Altogether 
only 5.7 per cent of its population has any element 
of either foreign birth or foreign parentage, com- 
pared with 33 per cent for the entire United States. 


This means that Oklahoma is preeminently an 
American state, inhabited by a native American 
population; and this has significant implications 
both for governmental costs and for problems of 
revenue. From the standpoint of the former it means 
a demand for higher standards of governmental 
services. Oklahoma, for example, has an illiteracy 
of only 2.8 per cent, compared with 4.3 per cent 
for the whole United States. But it requires liberal 
expenditures for common schools to maintain this 
low figure. In this respect Oklahoma occupies a 
somewhat unique position ; for while on its northern 
boundary Kansas has an illiteracy of only 1.2 per 
cent, it is not so fortunate in its other neighbors; 
for Oklahoma is bounded on the East by an illiteracy 
of 6.8 per cent, on the South by 6.8 per cent, and on 
the West by illiteracies of 6.8 per cent and 13.3 
per cent. And common education is only one of the 
forms of governmental service which native Ameri- 
cans demand in larger quantity and higher quality 
than sometimes suffice for other peoples. 


From the standpoint of revenue, it suggests larger 
financial capacity and the possibility of more intel- 
ligent and equitable types of taxation than those 
that have prevailed, more or less of necessity, among 
the peasant populations of Europe. Specifically it 
suggests the larger development of income and in- 
heritance taxes and other taxes which imply the 
existence of measurable financial capacity. 

The third feature of Oklahoma’s population is its 
age distribution. Compared with the rest of the 
United States, we find that Oklahoma has an excess 
proportion of its population in all age groups from 1 
to 30 years and a smaller proportion in all groups 
from 30 years and up. In other words, the people 
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of Oklahoma are all younger than they are in the 
rest of the United States. There are gray heads in 
Oklahoma but they are few and far between. 


From the standpoint of government finance this 
means that Oklahoma has an excess proportion of 
people throughout the periods when they impose 
heavy costs upon government, particularly in the 
field of education—grade schools, high schools, and 
colleges; it has a “deficit” of people in the periods 
of greatest taxpaying ability. If we take the age 
groups from 5 to 20 years as representing substan- 
tially the period of education, and ages 30 to 60 as 
representing the period of productiveness and earn- 
ing power, we find that whereas in the rest of the 
country 35.8 people are paying taxes to educate 25.9 
people—in Oklahoma 31.4 people are paying taxes 
to educate 33.2 people; and this has considerable to 
do with school taxes. 

The late William C. Whitney was once expanding 
upon the opportunities which his time afforded the 
youth of the country. He was asked how he defined 
youth and replied: “Thirty-two—and $20 to take 
a chance on!” Two-thirds of Oklahoma’s population 
are young by Mr. Whitney’s definition—and at least 
two-thirds of them will take a chance on $20 any 
time they have that much. 

These are a few of the striking features of the 
people of Oklahoma—the elevations that catch the 
eye of the surveyor. 





Economic Resources 


EXT in importance to the people themselves are 

the economic resources from which they derive 
their private income and public revenues. Here our 
survey disclosed a physical wealth of something over 
$3,500,000,000, or $1,400 per capita; a gross annual 
production, in terms of 1932 and 1933 prices, of 
something over $1,600,000,000; and a net income, as 
of 1933, at the bottom of the depression, of over 
$600,000,000. 

We find that while Oklahoma is commonly thought 
of as an agricultural and oil state, in terms of value 
of product it is almost as much a manufacturing as 
an agricultural or oil state, its three basic fields of 
industry—agriculture, oil and minerals, and manu- 
facturing—contributing approximately equal aggre- 
gates of production. The value of its agricultural 
production in 1933 has been estimated 
at $193,000,000, the value of manu- 
factured products at $192,000,000, 
oil and mineral production at 
$185,000,000. The tax system should 
in some degree reflect this distribu- 
tion of resources, and a part of 
our recommendations was directed 
toward this end. 

After making this rough appraisal 
of the wealth, production and in- 
come of the State, and computing 
the aggregate of all taxes levied by 
state and local governments for 
1933, it appeared that the people of 
Oklahoma could, if they wished to 
levy a “single tax,” choose any one 


Oklahoma’s New Capitol, Oklahoma City 









OKLAHOMA TAX PROBLEMS 731 





of three forms of single taxation for raising their 
entire tax revenue. They could either levy a prop- 
erty tax of 2.2 per cent on full value of property, or 
a single gross income tax of 5 per cent on all business 
and production, or a single net income tax of slightly 
less than 13 per cent—or various combinations of 
these bases at lower rates. It is scarcely necessary 
to say that our recommendations embraced a com- 
bination of all of them. 


Constitutional Freedom 


FTER the people and resources of a state, and 

the next most important feature from the “Sur- 
veyor’s” point of view is its condition of constitu- 
tional freedom or “servitude.” In some states the 
Surveyor might as well stop when he reaches this 
stage, pack up his instruments and go home, because 
he finds here an unsurmountable barrier. In Okla- 
homa we find that in the field of taxation, at least, 
the people of the state enjoy an unusually liberal 
constitution—one that leaves almost unrestricted 
freedom to the legislature in choosing whatever 
forms of taxation it may deem desirable. 

This happy condition may be due in part to the 
comparative recentness of Oklahoma’s constitution ; 
for the man who presided over the original constitu- 
tional convention and largely shaped this portion 
of the constitution, is still living—and not only liv- 
ing but farming, like the old Roman statesmen who 
after serving their country retired to their ancestral 
acres and the cultivation of the soil; with this dif- 
ference, that instead of cultivating the vine and the 
fig tree on the Sabine slopes of Italy, he is raising 
good alfalfa at Broken Bow, Oklahoma.' 

This is not to say that the constitution does not 
need some change, and we have recommended cer- 
tain changes; but in the main the Oklahoma con- 
stitution leaves the people of the state free to initiate 
any reform in taxation they may desire. 





General Features of 
the Oklahoma Tax System 


FTER charting in some sense the people of the 
state, their resources and their constitutional 
background, the Surveyor may then be in some posi- 


1 Reference is to Ex-Governor William H. Murray.—Editor. 
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tion to concentrate upon the specific tax problems 
of a state. With our observations and conclusions 
here I shall not go into detail; but in the course 
of our survey certain interesting features were dis- 
closed which I shall merely enumerate, namely: 


Ist. That the Oklahoma tax system represented 
with unusual distinctness the stratification of past 
political movements which have affected the whole 
country. Setting out with a substratum of general 
property taxation, the “Square Deal” period in 
American politics added to this an assortment of 
corporation taxes. Upon this the general Progres- 
sive Movement before the World War deposited a 
thin stratum of income and inheritance taxation. The 
Motor Age registered with a gasoline tax in 1923. 
The conflict between state and Federal jurisdiction 
left a muddy stratum of bank taxation after 1925; 
and the Depression laid a top stratum of sales taxes in 
1933. This is a familiar geological structure, whose 
outcroppings can be found in most of the states of 
the Union. 

2nd. That while Oklahoma does not have the 
wealth that many states possess, it nevertheless has 
an abundance of resources for public revenue, which 
the tax system has not adequately reflected. 


3rd. That the State’s finances were in admirable 
condition, with a negligible amount of indebtedness ; 
and that where local governments were in financial 
difficulties, it was in the main due to other causes 
than lack of reasonable sources of revenue. 


4th. That in common with many other states, the 
greatest defects in the revenue system arose from 
ineffective administration, particularly in the field of 
local assessment and local tax administration. 

5th. That “home rule” and local government has 
been carried to a point where the state government 
has been largely exploited as a collecting agency for 
local governments, with no corresponding degree of 
control or supervision on the part of the state gov- 
ernment. 


6th. That the State Tax Commission has become 
largely a tax collection agency rather than an ad- 
ministrative or judicial body. Of the total taxes col- 
lected by the State in 1934 ($29,769,505), the Tax 
Commission actually collected $26,401,930 or 89 per 
cent. 

7th. That while the State had both an income tax 
and inheritance tax, the income tax was so drawn as 
largely to exempt income, and the inheritance as 
virtually to exempt inheritances, from taxation. 

Jut meanwhile, under the stress of emergency 
needs and the impetus of a constructive program put 
forward by the new administration, the Oklahoma 
Legislature met in January, 1935, and in the course 
of a long and strenuous session enacted a compre- 
hensive program of tax legislation. 


Tax Legislation 

The outstanding features of this legislation are 
briefly as follows: 

1. A 3-cent cigarette tax, designed as an imme- 
diate revenue-producer, to terminate June 30, 1937. 





THE TAX MAGAZINE 


December, 1935 





2. A substantial revision of its income tax, with 
lower exemptions, higher rates, and somewhat im- 
proved administrative provisions. 

3. A virtual re-writing of its inheritance tax in 
the form of an effective combination of an estate 
and inheritance tax. 


4. The adoption of a 5 per cent gross production 
or severance tax on oil and gas. 


5. The adoption of a number of provisions for 
the improvement of the gasoline, motor vehicle, and 
sales taxes. Perhaps it is worthy of comment that 
through this legislation the Legislature, it was esti- 
mated, provided all the necessary revenue to meet 
both the ordinary and the emergency needs of the 
state without recourse to any increase in the sales 


tax, which still stands at its original rate of 1 per 
Cent. 


On the whole, we believe it constitutes one of the 
most constructive programs of state legislation that 
has been enacted in recent years. It represents 
greater progress in tax legislation in one year than 
my own native state [Illinois] has made in twenty. 


Constitutional Tax Amendments 


OW, this brings me down to the end of the last 

legislative session in May, 1935; and I wish I 
could stop the story here. But during the past sum- 
mer, the people of Oklahoma, through the process 
of initiative petition, adopted two constitutional 
amendments. One provides for homestead exemp- 
tion, subject to legislative determination of the 
amount of exemption; but with the provision that 
once that amount has been determined by the Legis- 
lature, it cannot thereafter be repealed or reduced 
for twenty years. The other provides for old age 
pensions and imposes a series of gross income taxes 
to provide the necessary revenue. 


Now with regard to both old age pensions and 
homestead exemption, there is room for wide dif- 
ferences of opinion—so long as the people of the 
state leave themselves free to profit by their own 
experiments and to alter their policy from time to 
time as experience may suggest. There can be no 
room for difference of opinion among tax students, 
however, with regard to the unwisdom of imbedding 
these experiments in the constitution of the state. 
And it is particularly unwise to impose a complicated 
system of taxation, with all its details, in the form 
of a constitutional provision, which makes alteration 
and adjustment practically impossible until some 
general revulsion of feeling eventually forces a re- 
peal of the whole thing. 

These two amendments, I regret to say, will 
somewhat nullify the promising beginning made in 
the last legislative session toward the development 
of an orderly and equitable tax system. 


3ut after all these are the errors of democracy 
—a curious form of government that still exists in 
Oklahoma, however rare it may have become in 
other quarters of the globe. And I am inclined to 
think that the maintenance of democracy is more 
important than tax theories—even than my own tax 
theories. 
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The Capital Stock Tax 


In this article, the third of a series, ex- 3 


Part Ill 


amination is continued into the extent 


of capital stock tax exemption applicable 
to corporations not “doing business.” 


In the preceding article, the capital stock tax 
status of various types of domestic corporations— 
corporations beginning business, holding corpora- 
tions letting property and corporations buying and 
selling property—was considered. In this article 
other types of domestic corporations are subjected 
to a similar examination.—Fditor. 


Parent and Subsidiary Corporations 


HE questions arising out of the relation of par- 

ent and subsidiary companies are always diffi- 
cult ones. One of the first lower court cases involving 
this relation was United States v. Nipissing Mines 
Co.®° The question in the Nipissing Mines Co. case 
was whether a parent company which merely held 
and voted the stock of its subsidiary was doing busi- 
ness. The Court held that it was not. This case 
seems to establish that taking no active part in the 
management and exercising no control over the ac- 
tivities of the subsidiary, but merely confining its 
activity to holding the stock, brings the parent cor- 
poration within the class of mere dormant holding 
companies. 

The next lower court case of importance to arise 
was that of Butterick Co. v. United States,®! where the 
holding of the preceding case was considered 
adopted, and extended to parent companies which 
held the stocks of several subsidiaries. The parent cor- 
poration held stock in subsidiary companies, received 
and distributed dividends therefrom, held meetings, 
and voted the stock of the subsidiaries. The Court 
held that the parent company was not engaged in 
business, although its subsidiaries would have been 
competing companies had it not been for the fact 
that the stock was owned by the parent corporation. 
It was considered to be a mere dormant holding 
company. 

The first case to be considered by the Supreme 
Court, and perhaps the most important modern case 
on this subject, is that of Edwards v. Chile Copper 
Company. This case lays down some interesting 
principles to determine tax liability in these rela- 
tions. 

The corporation was organized to take over and 
hold the stock of a subsidiary. It engaged in float- 





* Attorney be aut Chattanooga, Tenn. 
60 206 Fed. 

61 240 ag $30. 

62 270 U. S. 452. 


733 


By CARMACK 
W ATERHOUSE* 


ing bonds to raise money for the operation of the 
subsidiary, and made advances to the subsidiary 
during the taxable years. The Court, in holding 
that it was doing business, pointed out that the par- 
ent company was a good deal more than a mere con- 
duit for the subsidiary. That it was its brain, or at 
least its efferent nerve, without which that com- 
pany could not move, and laid down the rule that if 
the one business could not be carried on without two 
corporations taking part in it, each must pay. 

While the principles laid down by this case were 
intended to apply primarily to parent and subsidiary 
relations, they have been extended to any and all 
types of situations by the lower courts. From this 
case we may draw the conclusions that in any parent 
and subsidiary or other affiliated relationship be- 
tween two corporations, where the nature of the 
business is such as to require the efforts of two or 
more corporations to conduct the business, they are 
each liable for the tax. 

It was not very long after the Supreme Court had 
decided the Chile Copper case until it was again con- 
fronted with somewhat the same problem in the case 
of International Salt Company v. Phillips. It was 
held that a company receiving and disbursing divi- 
dends, endorsing notes of a subsidiary, and purchas- 
ing its own bonds for retirement or sinking fund 
purposes, was doing business. The Court merely de- 
cided the case by pointing out that it was controlled 
by the rule of the Chile Copper case. 

The Supreme Court, by its decision in this case, 
evidenced a determination to stand by the rule it 
previously laid down in the Chile Copper case with 
respect to activities of related corporations. 

Soon after the Chile Copper case, the lower courts 
began to apply the principles there laid down to 
cases considered by them, and the following illus- 
trations are typical examples of such applications: 

1. Chevrolet Motor Company v. United States.°*— 
The Chevrolet Motor Company transferred its assets to 
the General Motors and received stock of that com- 
pany. It borrowed money to buy more stock of its 
subsidiary and finally took, along with another cor- 
poration, the whole of a new issue of stock of the 
subsidiary, to prevent such issue from depressing 
the market price of its already outstanding stock. 
The Court held that, by lending its corporate powers 
to said subsidiary, it became an important instru- 
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mentality in financing the business operations there- 
of and came within the rule of the Chile Copper case, 
and therefore was doing business. 


2. Ward Baking Corporation v. United States.*°— 
The parent corporation projected itself into the ac- 
tive management of the affairs of its subsidiary. It 
engaged in formulating and directing the sub- 
sidiary’s policies and restricted the activities of that 
corporation to the baking of bread. The Court held 
that this case fell within the rule of the Chile Copper 
case and the parent corporation was liable for the 
taxes. 


These two cases clearly illustrate the types of 
cases to which the rule of the Chile Copper case may 
be properly applied. In both cases the activities of 
the parent corporation seemed to be almost an in- 
dispensable part of the business carried on by the 
subsidiary. However, in a case with somewhat the 
same situation involved, the Court held that the rule 
of Chile Copper case did not apply. 


3. Automatic Fire Alarm Company v. Bowers.°— 
The parent corporation was organized to take over 
the stock of an operating company, and upon finding 
it necessary to purchase a building for the operating 
company, it organized a building company, received 
assignment of the contract of purchases of the build- 
ing, assigned it to the building company, and ad- 
vanced money to finance the building company. It 
was also forced to sell certain stock by order of the 
Government to prevent violation of law. The Court 
held that the corporation was not doing business. 


It is not believed that this last case represents the 
true rule that will be followed. The Chile Copper 
case had already established that a parent corpora- 
tion engaged in making advances to its subsidiary 
was doing business. This parent company’s activi- 
ties, in the above case, were rather extensive and 
would seem sufficient to bring the corporation with- 
in the operation of the Act. 

In connection with the subject of parent and sub- 
sidiaries, it may be pointed out that, while ordinarily 
advances by stockholders to a corporation to meet 
its taxes and other maintenance expenses is not suffi- 
cient to subject the corporation to tax liability, the 
advances of a parent corporation to its subsidiary, 
for this purpose, is sufficient to render the parent 
corporation taxable, although the subsidiary may not 
be liable on this samé transaction. 


It is possible to draw some general conclusions 
from this group of cases. It may be said that where 
a parent corporation makes advances or receives 
money from its subsidiaries it is doing business, or 
if the parent corporation formulates or directs the 
business of its subsidiaries, or engages in activities 
necessary to the proper conduct of the business of 
the subsidiary, it is doing business. 


Corporations Borrowing and 
Loaning Money 


S A GENERAL rule a corporation which is or- 
ganized for the express purpose of engaging in 
the business of borrowing and loaning money is do- 


6 66 Ct. Cl. 456. 
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ing business. Questions, however, arise when a cor- 
poration, which although not organized to engage 
in the business of borrowing or loaning money, does 
actually make some loans. 


In the case of Rose v. Nunnally Investment Com- 
pany,** it was held that a corporation which loaned 
money to its stockholders and employees was not 
doing business, since the loans were made not for 
profit but for accommodation. The view that loans 
to a stockholder are not business activities sufficient 
to render the corporation liable for the tax had pre- 


viously been taken in Monroe Timber Company v. 
Poe.® 


In United States v. Hotchkiss Redwood Company,“ 
it was held that loans to the corporation by stock- 
holders were not business activities sufficient to 
render the corporation liable for the tax, when the 
loans were necessary to enable the corporation to 
pay taxes and other preservation expenses. It was 
held, in Mason et al. v. United States,’® that the mak- 
ing of loans by an affiliated organization to another 
was not doing business. However, on principle, it 
would seem that loans to stockholders, employees 
or affiliated companies are business activities of a 
character which would render a corporation liable 
for the tax, except in the case of a corporation bor- 
rowing money for preservation expenses, where it 
should properly be exempt. 


Corporations in Receivership 


NOTHER interesting situation where it has 

been determined that a corporation is not en- 
gaged in business is discussed by the Supreme Court 
in United States v. Whitridge:"* The property of the 
corporation was placed under the control of a re- 
ceiver appointed by the Court. The Government 
attempted to collect capital stock taxes from the cor- 
poration for the period that the receiver was in con 
trol. In holding that the receiver should not pay 
the tax, the Court also pointed out that there was 
no duty upon his part to file returns. It was further 
stated that the corporation’s property, when oper- 
ated by the receiver, was in fact being operated by 
the Court, and since it was never the intention of 
Congress to tax corporations whose assets were un- 
der the control of the Court, the tax did not apply. 


This case clearly establishes that when the prop- 
erty of a corporation is under the control of a court, 
such corporation not doing business, even though 
there is as much activity with respect to the prop- 
erty as when it was in the control of the stockhold- 
ers or their representatives. It would seem to fol- 
low, on principle, that a corporation whose property 
is under the control of the State, in the form of 
some sort of receivership, would not be doing busi- 
ness, and this appears to be recognized by the Bu- 
reau of Internal Revenue in administering the tax. 


However, the lower courts have not always fol 
lowed this practice, as is indicated in Boston Ele- 
vated Railroad Company v. Malley.*? The Governor 


8% 22 Fed. (2d) 102. 
8 21 Fed. (2d) 766. 
89 25 Fed. (2d) 958. 
1027 Fed. 74), 1013. 
8 231 U. 

72 24 Fed. Soa)” 758. 
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of the State of Massachusetts appointed trustees to 
take over the railroad, under a special act, and op- 
erate it. However, it was provided that the trustees 
were acting for the corporation and not for the State. 
The Court denied their claim for immunity from the 
tax. The action of the Court may have been justi- 
fied under the terms of 7 particular act (see Hel- 
vermg v. Powers, 293 U.S, 214), but, ordinarily, it 
would seem that a corporation operating its business 
under state receivership would be entitled to exemp- 
tion from the tax, just as is the case when the corpo- 
ration is under the control of the Court. 


Liquidations of and by Corporations 


E NEXT come to consider the particular posi- 

tion of a corporation which is liquidating 
assets with a view to retiring from business. The 
only two types to be here considered are those cor- 
porations which were organized to engage in some 
line of business, but who, because of unfavorable 
conditions or from other causes, find it necessary to 
retire from the purposes for which they were organ- 
ized; and those who were expressly organized to 
take over the assets of individuals, corporations, or 
other organizations, and liquidate them. 


Under the first group, the only case decided is 
Union Land and Timber Co. v. United States. The 
corporation had acquired large tracts of turpentine 
lands and engaged in producing turpentine. After 
becoming financially involved, a resolution was 
passed by the directors to limit the business, and in 
pursuance thereof some efforts were made to dispose 
of the property, however, offers to purchase were 
often rejected when they were not considered to be 
reasonable, and turpentine leases were entered into 
until the property could be disposed of. The Court 
in holding that the corporation was not engaged in 
business but was liquidating with a view to retiring, 
seems to lay down a rule based upon the intention 
of the corporation to retire from business, reason- 
able effort looking toward the siete of 
this intention being made. 


It has been contended that if a corporation, dur- 
ing the liquidation period, engages in any business 
activities other than those imperative to the disposi- 
tion of the property, the corporation is liable for the 
tax, and should the liquidation period extend beyond 
that reasonably required for a quick liquidation of 
the assets, the corporation would be subject to tax. 
This view, however, is not believed to be entirely in 
line with the rule of the Union Land and Timber Co. 
case, nor is it believed that the rule of the case“is too 
loose. If the liquidation period is prolonged unduly, 
so that, in fact, business is being carried on under 
the guise of liquidation, and no reasonable efforts 
are being made to conclude the business, then the 
corporation should be held liable for the tax. The 
mere fact that other business activities, reasonably 
incident to the winding up of the business enter- 
prises, are being engaged in, should not remove the 
corporation from the exempted class, under the Act. 
That is, if the corporation rents its property during 
the liquidation period, when it is making continued 
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efforts to dispose of the property, it should not be 
held subject to the tax. 


While there appear to be more cases which dis- 
cuss the second class of liquidating corporations, 
those expressly organized to take over the assets of 
individuals, corporations, etc., and liquidate them, 
none of them go off on that point alone. 


In Conhaim Holding Company v. Willcuts,™ the 
corporation was organized to take over the assets 
of an estate, to manage, conserve and liquidate them, 
when possible. In holding that the corporation was 
doing business, the Court went on the theory that 
the taking over of assets, managing and finally dis- 


posing of them, brought it within the operation of 
the Act. 


In the case of Edgar Estates Corporation v. United 
States ™ the corporation was organized to take over 
and join the interest of heirs of an estate, and to 
manage and liquidate the property in a more con- 
venient manner than was possible by the common 
law method. In holding the corporation liable for 
the tax, the Court said that the activities resembled 
liquidation, but that the corporation was expressly 
organized for this purpose and was pursuing it, and 
therefore doing business. From these cases we may 
draw the conclusion that, ordinarily, where a cor- 
poration is organized to take over assets and liqui- 
date them, it is doing business. 


Special Types of Corporations 


i’ ORDER to make the discussion complete, it is 
necessary to consider the activities of some spe- 
cial types of corporations. The first is that of the 
cooperative apartment house. 


In the case of Stafford Owners v. United States,"® 
the corporation was organized and took over the le- 
gal title to an apartment house. The capital stock 
was held by the tenants according to their share of 
the apartment cost. Any tenant could sell his apart- 
ment by assigning his shares to the purchaser. As- 
sessments were levied on the stockholders to meet 
operating expenses. The Court held that the cor- 
poration was not organized and operated for profit, 
therefore was not doing business. 


If, however, the cooperative apartment corpora- 
tion engages in additional activities, such as renting 
garage space or storage, or maintains or rents stores, 
it would not seem to be classifiable as an exempt cor- 
poration. 


In the case of Houston Belt and Terminal Railway 
Company v. United States," the corporation was or- 
ganized to manage and operate a terminal for several 
railroads, which owned the stock of the corporation. 
The operating expenses were discharged by the 
stockholders according to their usage. The Court 
held that the corporation was organized to provide 
a convenient joint agency for performing certain of 
their duties, and that profit could result from its op- 
eration in other ways than in dividends, therefore 
it was doing business. 

(Continued on page 753) 
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PENDING 


COLORADO 


Special Session.—The Colorado Special 
Session, called for the express purpose of 
impeaching the Secretary of State, con- 
vened October 30, 1935. Impeachment pro- 
ceedings were begun but before they were 
completed the Secretary of State tendered 
his resignation from office. The Session 
introduced no legislation and upon receipt 
of the resignation, adjourned November 13, 
1935. 


ILLINOIS 


First Special Session.—The First Special 
Session of the Legislature convened Oc- 
tober 28, 1935, for the purpose of consider- 
ing primarily social security measures 
relating to unemployment insurance and 
old age pensions. The following is a list 
of bills introduced affecting taxation. 

License Taxes.—H. B. No. 52-X adds 
engineers of compression, compressed air 
or refrigerant gases, or gasoline or oil en- 
gineers to those who may be examined and 
licensed by city councils. 

H. B. No. 54-X provides for the licensing 
of motor vehicle operators. 


Occupational Tax.—H. B. No. 31-X re- 
peals the 3% sales tax law. 


Park District Tax.—H. B. No. 15-X val- 
idates the tax levy ordinance of park 
districts. 

Property Taxes.—H. B. No. 9-X exempts 
from the county tax rate limitation 1935 
levies for mothers’ pensions, blind relief 
and aid to dependent children. 

H. B. No. 20-X validates tax levy ordi- 
nances of villages having less than 2,000 
inhabitants. 

H. B. No. 22-X provides for the creation 
of a working cash fund of $400,000 in cities 
of less than 150,000, such sum to be in 
excess of the 244% indebtedness limitation. 

H. B. No. 23-X provides for the creation 
of working cash funds in cities of less than 
150,000 by increasing the debt limitation to 
5% of the taxable value. 

H. B. No. 24-X validates county highway 
tax levies in counties of less than 12,000 
population. 

H. B. No. 46-X validates the issuance of 
bonds and levy of taxes by counties having 
less than 200,000 inhabitants. 

H. B. No. 57-X and S. B. No. 29-X au- 
thorize townships to levy taxes for pauper 
relief. 





ro 


UNDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 





H. B. No. 58-X and S. B. No. 30-X pro- 
hibit counties other than Cook County from 
levying taxes for pauper relief. 

B. No. 59-X and S. B. No. 31-X 
amend the township organization law to 
permit the levy of taxes for pauper relief. 

S. B. No. 2-X requires tax warrants of 
school districts to be numbered consecu- 
tively and retired in the order of issuance. 

S. B. No. 13-X exempts from county tax 
rate limitation levies for 1935 for mothers’ 
pensions, blind relief and aid to dependent 
children. 

S. B. No. 37-X validates bond issues and 
tax levies by counties having less than 
200,000 inhabitants. 

S. B. No. 42-X authorizes road districts 
to issue refunding bonds and levy taxes to 
pay principal and interest. 

Utility Taxes.——S. B. No. 22-X repeals 
the 3% utility tax. 


MINNESOTA 


Special Session.—A special session of the 
Minnesota Legislature was called to con- 
vene on December 2, 1935. 


MISSISSIPPI 


Special Session.—The Missisippi legisla- 
ture convened in special session on October 
18, 1935. The following bills have been 
introduced. 

Constitutional Amendment.—S. C. R. No. 
6 amends the Constitution so as to exempt 
homesteads from taxation under certain 
conditions. 
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| pertaining to privilege taxes. 
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Cooperative Associations.—H. B. No. 65 §o ! 
repeals Sec. 4125 of the 1930 Code relating § {". 
to the granting of exemptions from privi- H 
lege taxes to cooperative associations. taxa 
Gasoline Tax.—S. B. No. 29 amends Sec. "5; 
12 of H. B. 688, Ch. 93, Laws 1932, so as 191 
to make a more equitable distribution of j 
the gasoline tax. "H 
Life Insurance Agents.—H. B. No. 70 @ of 
amends Ch. 118, Sec. 118, Laws 1934, re- Hf taxe 
ducing the fee of life insurance agents. H 
Motor Vehicles.—H. B. No. 32 provides §§ "" 
for an annual privilege tax on passenger fm ‘'Y 
motor vehicles and trucks of less than two @ '" 
and one-half tons carrying capacity. H 
H. B. No. 33 extends tax relief to motor J "> 
vehicle taxpayers. emf 
H. B. No. 36 relates to mileage taxes "4! 
on motor vehicles. Passed both houses @ "ts 
November 13, 1935. _ 
H. B. No. 38 provides for the reduction @ #0 
of automobile privilege taxes. sen 
H. B. No. 39 provides for the reduction  S 
of automobile privilege taxes and to make 9 o | 
certain that school busses are not required 9 tax 
to purchase two licenses. S 
H. B. No. 48 provides for an annual § fro: 
privilege tax on passenger motor vehicles @ erty 
and trucks of less than two and one-half S 
tons carrying capacity. of 
H. B. No. 52 provides for an annual ad 
privilege tax on passenger motor vehicles P 
and trucks of less than 2% tons carrying 73 
capacity. Passed both houses November ‘ol 
8, 1935. wy 
H. B. No. 57 relates to the time for pay- '; 
ment of the privilege tax on motor vehicles. J 51 
H. B. No. 69 extends payment of motor § po: 
vehicle privilege taxes from December | I 
to February 1. Passed House. duc 
H. B. No. 71 amends Ch. 126, Sec. 2, C 
Laws 1934, fixing the annual privilege tax 7 tax 
on motor vehicles. R 
S. B. No. 18 extends tax relief to motor J tax 

vehicle taxpayers. 

S. B. No. 19 provides relief for automo- I 
bile taxpayers. rep 
S. B. No. 22 levies mileage taxes on 
motor vehicles. ( 
S. B. No. 32 relates to the issuance 0! MM the 
motor vehicle licenses. no 
Privilege Taxes.—H. B. No. 22 repeals @. : 
Ch. 118, Laws 1934, pertaining to privilege te 
taxes. e 
H. B. No. 26 repeals Ch. 118, Laws 1934, & 
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H. B. No. 37 amends Ch. 118, Laws 1934, 
imposing privilege taxes on certain trades, 
a and businesses. 

B. No. 16 repeals certain sections of 
ch 118, Laws 1934, imposing a privilege 
fax on certain businesses. 

S. B. No. 23 provides for the reduction 
of privilege taxes. 

S. B. No. 24 pertains to privilege taxes. 
Passed both houses October 31, 1935. 


Property Taxes.—H. B. No. 18 abolishes 
the State ad valorem tax levied for 1935. 

H. B. No. 19 repeals Ch. 123, Laws 1934, 
levying ad valorem taxes for State pur- 
poses for the years 1934 and 1935. 

H. B. No. 21 repeals Ch. 123, Laws 1934, 
relative to State ad valorem taxes. 

H. B. No. 23 repeals Ch. 123, Laws 1934, 
relative to ad valorem taxes. 


Property Taxes—Exemptions.——H. B. 
No. 25 provides for the exemption from 
taxation of personal property. 

H. B. No. 27 provides for the exemption 
of homesteads from taxation and repeals 
Ch. 191, Laws 1934. 

H. B. No. 29 exempts livestock from 
taxation for four years in order to promote 
livestock dairying. 

H. B. No. 30 amends Sec. 1 and 22, Ch. 
191, Laws 1934, relating to the exemption 
of homesteads from taxation. 

H. B. No. 34 provides for the exemption 
of homesteads from the State ad valorem 
taxes. 

H. B. No. 47 provides for the exemption 
from taxation of additional personal prop- 
erty kept for private use. Passed both 
houses November 6, 1935. 

H. B. No. 49 amends Ch. 119, Sec. 4, 
sub-sec. (m), Laws 1934, relating to ex- 
emption of fertilizers, seeds and boxes and 
crates used in preparing agricultural prod- 
ucts for market from tax. 

S. B. No. 20 relates to the exemption of 
homesteads from taxation. Passed the 
Senate as amended October 29, 1935. 

S. B. No. 21 provides for the exemption 
of homesteads from the State ad valorem 
taxes, 

S. B. No. 25 provides for the exemption 
irom taxation of additional personal prop- 
erty kept for private use. 

S. B. No. 48 provides for the exemption 
of electric systems in rural districts from 
al valorem taxes for five years. 


_ Property Taxes—Delinquent.—H. B. No. 
8 relates to the redemption of property 
sold for delinquent taxes. 


Property Taxes—Reduction.—H. B. No. 
| reduces ad valorem tax for State pur- 
poses two mills on the dollar. 

H. B. No. 58 provides a method of re- 
luction of ad valorem taxes. 

S. B. No. 27 reduces the State ad valorem 
tax, 


S. B. No. 28 reduces the State ad valorem 
tax, 























































































Property Transfers Tax.—S. No. 30 
tepeals the tax imposed on sales ot trans- 
lers of tangible real and personal property. 


Sales Tax.—H. B. No. 45 provides for 
the repeal of Ch. 119, Laws 1934, com- 
ionly known as the Sales Tax Law. 

_H. B. No. 72 amends Ch. 119, Laws 1934, 
he the amount of sales tax retailers can 
collect. 

S. B. No. 31 amends Ch. 122, Laws 1934, 
reducing sales tax to one per cent. 
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NEBRASKA 


Special Session—The Nebraska legisla- 
ture convened in special session on Octo- 
ber 28, 1935. Following is a list of bills 
introduced, including bills which have be- 
come law. 


Amusement Games.—S. B. No. 12 imposes 
a tax on amusement games and vending 
machines. 


Chain Store Tax.—H. B. No. 31 imposes 
a tax on chain stores, at rates varying from 
$3 on one store to $250 on each store over 
twenty stores. 


Cigarettes.—H. B. No. 27 imposes a tax 
on cigarettes in accordance with Louisiana 
schedules for State assistance. 


Gasoline Tax.—H. B. No. 8 provides for 
the outlawing of suits to recover the one- 
cent gasoline tax which was declared 
invalid by the courts. 

*H. B. No. 9 is a retroactive measure 
to validate the one-cent gasoline tax for 
relief. Approved November 13, 1935. 

* H. B. No. 11 ratifies the acts of public 
officers in collecting and disbursing funds 
received under invalidated law. Approved 
November 13, 1935. 


Horse Racing.—H. B. No. 25 levies a 
three per cent tax on pari-mutuel bets. 

S. B. No. 9 taxes all wagers placed on 
horse-racing and pari-mutuel betting, to go 
into the old age assistance fund. 


Motor Vehicles.—H. B. No. 6 requires 
payment of the personal property tax on 
automobiles to obtain license therefor. 
Passed the House November 5, 1935. 

S. B. No. 3 simplifies H. B. No. 70 and 
90 of the last session for registration and 
taxation of motor vehicles. Passed both 
houses November 13, 1935. 

S. B. No. 4 simplifies evidence of pay- 
ment of personal property tax on auto- 
mobiles to obtain license. Passed both 
houses November 12, 1935. 


Property Taxes—Delinquent.—H. B. No. 
4 provides for the payment of back taxes 
at the rate of one-tenth annually. Passed 
the House, November 11, 1935. 

S. B. No. 5 provides a plan to liquidate 
delinquent taxes and tax sale certificates 
and repeals Ch. 156, Laws 1935. 


OHIO 


Alcoholic Beverage Taxes.—H. B. No. 
583 requires all beer sold in containers to 
bear tax stamps. 


Amusement Tax.—H. B. No. 574 and 
S. B. No. 362 extend the 3% excise tax 
on gross receipts of amusements through 


1936. - 


Chain Stores—H. B. No. 578 provides 
for the licensing of chain stores and the 
imposition of license fees at the following 
rates: $1 for one store; $10 for each store 
from two to five; $50, six to ten stores ; $100, 
eleven to fifteen stores; $200, sixteen to 
twenty stores; $300, twenty-one or more. 
Gasoline stations exempt. 


Cigarettes.—H. B. No. 581 extends the 
cigarette stamp tax indefinitely. 


S. B. No. 360 extends the cigarette stamp 
tax to March 31, 1937. 


Income Tax.—H. B. No. 575 levies a tax 
of from 1% to 7% on personal incomes. 
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Interurban Railroads—H. B. No. 577 
repeals the exemption of interurban rail- 
roads from the utilities excise tax. 


Liquid Fuel Tax.—H. B. No. 573 provides 
for the indefinite extension of the one-cent 
liquid fuel tax. 

S. B. No. 361 extends the one-cent liquid 
fuel tax to March 31, 1937. 


Property Taxes.—H. B. No. 582 changes 
the assessment rate on personal property 
from 70% and 50% to 100% and true value. 

H. B. No. 565, changing the date of 
payment of delinquent taxes and assess- 
ments under the Whittemore Act from 
December 31, 1936, to September 11, 1936, 
was killed in the House. 


Sales Tax.—H. B. No. 572 extends the 
sales tax to March 31, 1937, and provides 
penalties applicable to consumers refusing 
to pay the tax. 


OKLAHOMA 


Gross Income Taxes.—%The people at 
a special election held September 24, 1935, 
adopted Initiative Petition No. 144, author- 
izing old age pensions and social security 
legislation and authorizing the levying and 
collection of classified gross income taxes 
for those purposes. The law is effective 
after November 1, 1935, with first returns 
due December 15, 1935. 


Homestead Exemptions, — Initiative 
Petition No. 138, providing that all home- 
steads may be exempted from all forms 
of ad valorem taxation for a period of not 
less than 20 years was also adopted at the 
same election. 


OREGON 


First Special Session—The Legislature 
of Oregon convened in First Special Ses- 
sion on October 21, 1935, and adjourned 
on November 9, 1935. Following are laws 
which were enacted: 


Corporate Excise (Income) Tax.—S. B. 
No. 4 permits corporations to make deduc- 
tions for contributions to charities; not 
exceeding 5 per cent of net income. Ap- 
proved November 15, 1935. 


Property Taxes.— % H. B. No. 49 author- 
izes irrigation and drainage district to issue 


bonds. Approved November 15, 1935. 
*S. B. No. 44 authorizes cities'and towns 
to issue tax anticipation warrants. Ap- 


proved November 15, 1935. 

*S. B. No. 48 provides for the install- 
ment payment of delinquent taxes and 
waives penalty or interest. Approved No- 
vember 8, 1935. 

*S. B. No. 51 provides for the foreclos- 
ure of delinquent special assessments on 
— property. Approved November 15, 
935. 


*S. B. No. 64 pertains to the duties of 
the State Tax Commission and the assess- 
ment of property for taxation. Approved 
November 15, 1935. 

*S. B. No. 69 pertains to certificates of 
ne Approved November 15, 


Sales or Gross Receipts Tax.— eH. B. 
No. 85 levies a privilege tax of 2 per cent 
on gross receipts of retailers and % of 1 
per cent on the gross receipts of whole- 
salers. Law without approval, November 
15, 1935, subject to referendum vote on 
January 31, 1936. 


















































































































































































































































































































































































































First Special Session.—The First Special 
Session of the 1935 Texas Legislature, 
which convened on September 16, 1935 ad- 
journed sine die on OctoBer 15, 1935. 
Excepting the one following, all laws 
passed at the session have been reported 
previously. 


*%H. B. No. 101 provides for the remit- 
ting of Hidalgo County ad valorem taxes. | and chauffeurs. 
Approved October 17, 1935. 1935. 
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TEXAS | Second Special Session—The Second 
Special Session of the 1935 Texas Legisla- 
ture, which convened on October 16, 1935, 
adjourned sine die on November 14, 1935. | 1935. 
The following bills were enacted into law: 
Alcoholic Beverages—*H. B. No. 77 
establishes a system of liquor control and 
taxation. Approved November 15, 1935. 
| Motor Vehicles.—%xS. B. No. 15 provides 8, 1935. 
for the licensing of motor vehicle operators 
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Court Decisions 


Supreme Court 


Capital Gains: Two Year Holding Period in Case of 
Property Acquired from a Decedent.—Date of acquisition 
of property acquired from a decedent, as beginning the 
two year holding period for application of the 12% per cent 
capital gain rate under Section 101 (c) (8) of the Revenue 
Act of 1928, is the date of the decedent’s death and not 
the date of distribution to the beneficiaries. Section 113 
(a) (5) providing for the value at the time of distribution 
as the basis for gain or loss in certain cases should be 
read as affecting the subject to which alone it applies. It 
has no effect on the determination of the date of acquisi- 
tion, held, in Brewster v. Gage, 280 U. S. 327, to be the 
date of death.—U. S. Supreme Court in Nancy K. McFeely 
v. Commissioner of Internal Revenue; The United States 
of America v. The First National Bank of Boston, et al.; 
Guy T. Helvering, Commissioner of Internal Revenue, v. 
Frances G. Lee; Rufus R. Rand, Jr., v. Guy T. Helvering, 
Commissioner of Internal Revenue; Isabel K. Dibblee v. Com- 
missioner of Internal Revenue, Nos. 24, 110, 111, 439 and 494, 
Oct. term, 1935. Mr. Justice Brandeis, Mr. Justice Stone 
and Mr. Justice Cardozo dissented. 

Affirming Circuit Court of Appeals, First Circuit, Lee v. 
Com., 76 Fed. (2d) 203, which reversed BTA memo. op., 
and First National Bank of Boston v. U. S., 76 Fed. (2d) 
200, which reversed the lower court. Reversing Circuit 
Court of Appeals, Third Circuit, McFeely v. Com., 74 Fed. 
(2d) 1017, which affirmed 29 BTA 998, Dec. 8402; Circuit 
Court of Appeals, Eighth Circuit, Rand v. Helvering, 
which affirmed BTA memo. op.; and Circuit Court of Ap- 
peals, Ninth Circuit, Dibblee v. Com., 75 Fed. (2d) 617, 
which affirmed 29 BTA 1070, Dec. 7115. 


Federal Estate Tax.—Where trust, established in 1930, 
was revocable by grantor in conjunction with her husband 
(who was a beneficiary of the trust), if living, and the 
trustee, and after his death, in conjunction with the trustee 
and her husband’s brother, the corpus of the trust consti- 
tuted part of the gross estate under Section 302(d) of the 
1926 Act. The Court overrules the contention that the 
phrase “any person” is tantamount to “any person not a 
beneficiary.” The provision of Section 302(d), 1926 Act 
is not unconstitutional when applied to the trust in this 
case.—U. S. Supreme Court in Guy T. Helvering, Commis- 
sioner of Internal Revenue, v. City Farmers Trust Company 
Trustee. No. 10. Oct. term, 1935. Justices Van Devanter, 
McReynolds, Sutherland and Butler dissented. 


The decision reversed that of the U. S. Circuit Court of 
Appeals, Second Circuit, 74 Fed. (2d) 242, which affirmed 
the decision of the Board of Tax Appeals, 29 BTA 1141. 


A trust created in 1918 by the decedent and others pro- 
vided for termination in any of the following events: (1) 
upon the death of the last surviving grandchild of certain 
named persons; (2) upon delivery to the trustee of a written 
instrument signed by all the then beneficiaries, other than 
testamentary appointees, declaring the trust term at an 
end; (3) upon delivery to the trustee of a resolution adopt- 
ed by unanimous vote of the directors of the corporation 
whose stock formed the corpus of the trust as originally 
created, declaring the trust term at an end. The trust was 
also to terminate upon dissolution of the corporation whose 
stock it held for any causes provided by law. The method 





of distribution was provided for in event of dissolution. 
The trust was also to terminate upon extinction of issue 
of certain named persons. The decedent died in 1927, and 
left a will in which she bequeathed all her property to her 
husband, which the State Court held a valid exercise of 
the power of appointment under the trust deed. These 
provisions of the trust instrument did not bring it within 
the provisions of Section 302(d) of the 1926 Act, as there 
was no power to “alter, amend, or revoke.” Since the 
general law is that all parties in interest may terminate 
a trust, a reservation of that power in the instrument 
added nothing to the rights which the law conferred. 
Since the transfer was complete in 1918, the grantor 
not having reserved in herself alone a power to alter, 
amend or revoke, the retroactive application of Section 
302(d) of the 1926 Act would violate the Fifth Amendment. 
—U. S. Supreme Court in Guy T. Helvering, Commissioner 


of Internal Revenue, v. Waldemar M. Helmholz. No. 14. 
Oct. term, 1935. 


_Decision affirmed Court of Appeals of District of Colum- 
bia, 75 Fed. (2d) 245, which affirmed Board of Tax Appeals, 
28 BTA 165. 


The decedent created a trust in 1919, providing for dis- 
tribution of the income and disposition of the corpus. She 
was one of three trustees and a beneficiary under the trust, 
which might be terminated in whole or part by the persons 
who should be trustees at that time. She resigned as 
trustee in 1920, but when her successor resigned in 1921, 
the decedent was again appointed a trustee by the remain- 
ing trustees. It is held that any power to participate in 
the termination of the trust thereafter was acquired by 
virtue of her appointment as a trustee in 1921 and not by 
virtue of any power reserved to herself in the original 
declaration of trust. The corpus of the trust was not part 
of the gross estate under Section 302(d), 1926 Act. 


An attempt to apply Section 302(d) of the 1926 Act to 
this trust, created in 1919, violates the Fifth Amendment 
of the Constitution—U. S. Supreme Court in Thomas |W. 
lV hite, Former Collector of Internal Revenue, v. Mary Adelaide 
Poor, et al., Surviving Executors, No. 36. Oct. term, 1935. 

Decision affirms the Circuit Court of Appeals, First Cir- 


cuit, 75 Fed. (2d) 35, which affirmed the District Court, 
8 Fed. Supp. 995. 


Gross estate of a decedent should include no part of the 
property of a trust created by decedent several years before 
his death, the net income to be paid to his daughter during 
her life, with remainder over to certain named persons. 
The only possibility of reversion to the grantor lay in 
the termination of the trust by the trustee within the 
trustee’s discretion only, or the death of the daughter before 
the grantor’s death, neither of these contingencies having 
occurred. The transfer to the trust was not one “intended 
to take effect at or after death.”—U. S. Supreme Court in 
Guy T. Helvering, Commissioner of Internal Revenue, v. St. 
Louis Union Trust Company, as Successor Trustee to Liberty 
Central Trust Company, as Sole Residuary Legatee and Dis- 
tributee of the American Estate of |William J. Orthwein, De- 
ceased, etal. No. 25. Oct. term, 1935. A dissenting opinion 
by Mr. Justice Stone was concurred in by Chief Justice 
Hughes, Mr. Justice Brandeis and Mr. Justice Cardozo. 


(Continued on page 750) 





Poll Tax.—%H. B. No. 88 fixes the time 
in which poll tax exemption certificates 
must be secured. Approved November 15, 


Property Taxes.—%H. B. No. 53 relates 
to the organization of school districts and 
their taxing powers. Approved November 


%H. B. No. 108 validates tax levies of 
Approved November 15,| towns and cities. Approved November 15, 
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1936 JANUARY 1936 


SUN MON. TUE. WED THU. FRI. SAT [ - 


5 6 
12 13 
19 20 
26 27 


7 
14 
21 
28 


ALABAMA | 


January 1——-_ ; ; 
Annual franchise tax reports by domestic and for- | 
eign corporations required to be filed with = 
1 and | 






State Tax Commission between January 
March 15. 

Between the ist day of January and the Ist day 
of March in each year every public utility com- 
pany is required to make out and deliver to the 
State Tax Commission a property tax statement. 

Property Taxes.—Property tax returns must be 
filed before this date. Property taxes, unless 
statutory provision is otherwise made, are due 
and payable on October 1 in each year and 
become delinquent if not paid before January 1 
of the succeeding year. Municipal property 
taxes are due on the first of December of each 
year and become delinquent on the Ist of Janu- 
ary following. 

Renewal date for chain store licenses for the en- 
suing year. h 

Sleeping car companies must pay annual license or 
privilege tax to the State Tax Commission on 
the Ist day of January. 


Wholesale dealers of farm produce pay a license 
fee in advance on the 1st day of January of each 
year. 


January 1-15——— : of 
Motor Transportation Companies.—Every motor 
transportation company is required to file a 
mileage statement with and pay a mileage tax 
to the Public Service Commission between the 
Ist and 15th days of January each year. 


January 20—— 

On or before this date each year every public 
utility company must make out and deliver to 
the Public Service Commission the annual in- 
spection fee report. 


January 31 




















































Plumbers pay fees for licenses on or before Janu- 
ary 31st of each year. 
ARIZONA 
January 1 








License fees in the case of the following are due: 
billiard tables and bowling alleys, commodity 
brokers, dairy products distributors, insurance 
business, .milk products manufacturers, pawn 
brokers, real estate brokers and theatres. 

Motor vehicle registration renewabln. 

Fir. Monday 

Lien for property taxes attaches. 

Property tax returns due between this date and 
May 20 on 10 days’ demand. 

January 15 

Gasoline distributors’ and consignees’ reports and 
taxes due. 

Gross income tax report and payment due. 

Motor vehicle carrier report and tax due. 

January 20 
Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 
January 25 

Motor fuel carriers’ reports and any tax due. 
January 30 
Gross income tax return (annual) due. 



















































January 1—— 


Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 







ARKANSAS 


License fees for the operation of hotels, restau- 
rants and rooming houses are due and payable 
on the first day of January of each year. 

Property in this State is required to be assessed 
by the duly authorized authorities according to 
its value on the first day of January. 

First Monday 

As between grantor and grantee tax liens on prop- 
erty do not attach until the first Monday in 
January in each year after the tax lien attaches. 

Between the first Monday in January and the 
third Monday in August, property is assessed 
to its value on January Ist. 

January 15 

Monthly sales tax report due. 

Third Monday . 

Public utility companies pay property taxes to 
sheriff of county (county collector of taxes) be- 
tween this date and April 10. 














CALIFORNIA 
January 1 

Agricultural mineral and commercial fertilizers 
quarterly report of sales and tax payment due. 

Gasoline producers’ and brokers’ licenses renewable. 

Gasoline tax due; distributors required to make 
physical inventory. 

Last day for railroad, steamship and express cor- 
porations receiving and transmitting money to 
foreign countries to file certificate. 

License fees due as follows: acidophilus milk; 
quarterly payment by cattle transporters; cattle 
grazers; clothes cleaning establishments; do- 
mestic fish breeders; fertilizer dealers; live stock 
auctioneers ; milk products; modified milk; motor 
carrier agents; ore; personal loans; produce 
dealers; cattle brands; real estate brokers and 
real estate salesmen. 


First Monday ’ 
Dairy produce exchange license fee due. 
January 10—— 
Kelp privilege tax due. 
January 15——_ 
Gasoline distributors’ returns due. 
Sales tax afid use tax quarter-annual return and 
quarter-annual installment due. 
January 20 
Remaining one-half of real property taxes due. 
January 30 ’ 
Privilege tax on fish canneries due 














COLORADO 
January 1—— 
Auto camps and money lenders must procure or 
renew licenses on or before this date. 
Commission merchants required to pay the license 
fee on or before this date. 


Game importers’ licenses due on or before this 
date. 

Poultry dealers’ licenses are effective until this 
date. 

Real estate brokers’ and salesmen’s license fees 


due on or before this date. 
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1936 JANUARY 1936 


SUN MON. TUE. WED THU. FRI. SAT 


5 6 
12 13 
19 20 
26 27 


7 
14 
21 
28 


Renewals of motor vehicle registrations take effect 
on this date. 


January: First Monday. 
Appeal to the district or county courts of a 
decision by the county assessor overruling eb- 
jections of taxpayer to an increased assessment 
must be taken on or before this date. 

Appeal to the board of county commissioners of a 
decision of the assessor overruling objections of 
taxpayer to increased assessment must be taken 
on or before this date. 

Appeals from an assessment by state officials to 
the district or county court must be taken on or 
before this date. 

January 10 

Class A private carriers’ and motor vehicle reports 
and taxes for preceding month due on or before 
this date. 

Liquor excise taxes for preceding month are due. 

January 15—— 

Coal mine owners’ inspection tax must be paid 
not later than this date; reports due on this 
date. 

January 25—— 

Coal mine owners royalty tax due on or before 
this date. 

Gasoline tax due on or before this date. 








CONNECTICUT 





January 1 

Gasoline tax due from distributors. 

License fees due as follows: aircraft; commer- 
cial feeding stuffs (statements also due); com- 
mercial fertilizer (reports also due); fish (sale 
of trout); game breeders; vessel. 

—— vehicle registration applications and fees * 

ue. 

Pasteurization permits renewable. it 

First Monday 

Shell-fish ground and franchise taxes due. 


January 20—— . 
Investment corporations’ tax due. 





DELAWARE 


January 1—— 
Assessment period begins in Kent County. 
First quarterly installment of railroad tax due. « 
Last day for payment of New Castle County 2 
property taxes without penalty. 
Motor vehicle registration application and fee due. 
Pharmacists’ and drug store licenses due. a 
January 5 q 
Tonnage taxes and reports on feeding stuffs and 
fertilizers due. 


First Tuesday: ‘ 
Franchise tax report due; last day without penalty 
is first Tuesday in April. 
The State Tax Department reports to the Gov- 
ernor list of franchise taxpayers whose taxes are 0 
2 years in arrears, and their franchises are re- 
pealed. 
January 31 
Gasoline tax report and tax due. 
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DISTRICT OF COLUMBIA 


January 1—— 
Annual license tax for plumbers and gas fitters 
due. 
Personal property 
as of this date. 
Motor vehicle registration renewable. 
January 10 
Alcoholic beverage statements due. 
January 20 
Annual report of domestic corporations due within 
20 days from January 1. 
January 31—— 
Alcoholic beverage licenses expire on this 
Monthly gasoline tax report and tax due. 


tax on motor 








date. 


FLORIDA 





January 1 
Assessment date and lien date for all general prop 
erty taxation. 
Auto transportation company mileage tax and ad- 
vance payment due. 


Investment company and second-hand auto deal- | 


ers’ licenses renewable. 
Motor vehicle registration renewable. 


Penalties attach for failure to file corporation re- | 


port and pay franchise tax. 
Sleeping and parlor car companies’ 
returns and taxes due. 


January 10 





| 


vehicles assessed | 


| 


| 
| 
| 
| 


gross receij-ts | 


Gasoline inspection and lime kiln fees and reports | 


due. 
January 15 
Gasoline sales and storage reports and taxes due. 
January 31 . 
Auto transportation company 
due. ; i F 
Gross premiums tax on insurance companies due 








mileage tax reports 


taxes. 


GEORGIA 
January 1—— 


Individual property tax returns made by taxpayers | 


to the Tax Receiver are for property held and 
subject to taxation on the Ist day of January 
previously. 
Manufacturers of and 
equipment tax due. 
Motor carriers mileage tax due. 
Native gold purchasers copy of register due. 
Persons, partnerships or corporations holding o1 
owning and exercising any special franchise or 
franchises within Georgia make a special return, 
as of date of January Ist of that year. 


dealers in machinery 


and | 


} 
' 


| 


| 


| 


Professional tax upon practitioners of various pro- | 


fessions due. 

Railroad companies make annual property tax re- 
turn (for property held) as of January Ist of 
that year. _ = wei 

Tax upon president or other official of utility cor 
poration due. 

January 2 : ; ; 

General property tax returns for Bibb County due. 

January 3 ; 
Malt extracts’ and malt products’ returns due. 
Soft drinks syrups return and taxes due. 

January 10 
Soft drink syrups returns and taxes delinquent. 

January 15—— ; 

Carbonic acid gas reports and taxes delinquent. 

License tax on cheese factories due. 

Taxes due from dairy manufacturing plants, 
products firms, cream testers, etc. 

January 20—— 

Gasoline reports and taxes due. 














dairy 


IDAHO 





January 1 
Every mining company must, between the Ist day 
of January and the Ist day of May in each 
year, make out a statement of the net profits 
derived from mining to the assessor of the 
county in which the mines are situated. 


Second Monday 

All property must be assessed with reference to 

its value at 12 o’clock meridian on this date 
each year. 

Personal property coming into Idaho between Oc- 
tober Ist and this date is assessed at one-fourth 
of its full cash value. 

Property taxes on real and personal property are 
liens which attach as of this date. 

January 15 

Electric light and power companies’ 
kilowatt tax due. 

Gasoline dealers’ reports and tax due. 

Retail sales tax and return due. 

Report and license tax of electric generating com- 
panies due. 

January 31 

Chain store tax licenses expire. 








reports 





and | 


| January 1 


| January 15 


| January 25 


THE TAX MAGAZINE 


ILLINOIS 





Application for motor vehicle registration due. 

Cook County full personal property tax and first 
installment of real estate taxes for the year 
1933 are delinquent on January 1, 1935. 

License tax for transient merchants due. 

Licenses issued to persons engaged in the business 
of making small loans expire on this date. 

Pasteurization plant annual license fee due. 

Registered embalmers and apprentices must renew 
their certificates by this date. 

Registered pharmacists must renew registration 
annually on this date. 

| Janua 15 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 

en products inspection fees for November 

ue. 

= ed occupation (sales) tax reports and taxes 

ue. 
January 20—— 

Last day for distributors and non-distributors of 
motor vehicle fuel to make monthly returns and 
to pay tax. 

Last day for registered brokers to make return of 
sales of motor fuel. 

January 31 

Real estate brokers’ and salesmen’s annual license 
fees due during month of January. 


INDIANA 








January 1 
Chain store license fees due. 
Dry cleaning and dry dyeing permits renewable. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 





| January 1 





Taxes delinquent two years bear interest at 6 per 
cent, 
ruck tax due from motor carriers. 


- ‘| January 10—— 
Last day to secure 2 per cent discount on property | J y 


Petroleum oils inspection fees due. 
January 15 : 
Imitation condensed milk tax due. 


Quarterly return and payment of gross income tax 
due. 





Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 


| January 20—— 


Bank and trust company taxes and building and 
loan association reports and taxes due. 
Last day for exchange of unused intangibles tax 
stamps. 
January 25 
Gasoline dealers’ 
| January 30—— 
Gross income tax and return of small taxpayers 
($10 or less) due if reporting on calendar year 
basis. 
| January 31 
Dry cleaning and dry dyeing fees due. 
Feedstuffs’ statement due. 
Foreign investment company statements and fees 
due annually as of December 31. 


IOWA 





reports and taxes due. 





January 1 
Annual Corporation Report.—Additional penalty 
of $5 per month is imposed beginning with this 
date for failure of any corporation to make its 
annual report and pay its annual fee to the 
Secretary of State. 

Personal property is listed and assessed for prop- 
erty taxes each year on this date. Real estate 
is listed and valued on this date in 1933 and 
every four years thereafter. 

Pipe line companies pay annual inspection fee 
to Board of Railroad Commissioners annually 
on or before this date. 

Railroads required to file plats of new lines or 
extensions of existing lines built or completed 
within the calendar year preceding with the 
county auditor of each county. 

First Monday 

General property taxes (first half) are payable at 
office of county treasurer annually between this 
date and March 1. 

January 6—— 

Cold storage plants make quarterly return to De- 

partment of Agriculture on or before this date. 











Electric light and power, gas, water, pipe line 
electric railways, elevated street railways must 
file annual property report with State Board of 
Assessment and Review on or before this date. 

January 20—— 

Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 
State Board of Assessment and Review. 

Small loans licensees file reports with the Super- 
eee of Banking annually on or before this 
date. 





On or before this date domestic corporations sub- 
ject to capital stock tax are required to file 





annual capital stock report to assessor of assess- 
ment district in which principal business is 
located. 







| Traveling circus license fees due. 


December, 1935 


KANSAS 





Commercial fertilizer registration expires. 


January 15 
Butter manufacturers’ tax due. 
Car company taxes subject to suit. 
Cheese manufacturers’ tax due. 
Ice cream manufacturers’ tax due. 
Milk condenseries’ tax due. 
Motor carrier reports and fees due and lien attaches, 
January 25. 
Gasoline reports and taxes due. 








KENTUCKY 
January 1 

Application for renewal of chauffeurs license dye 

Bonded warehousemen file report and pay 
tax on distilled spirits on this date. 

City property taxes in cities of the first class re 
duced 3 per cent if paid in January or firs 
ten working days in February. 

Dry cleaners and dyers inspection permits expire, 

Motor vehicle registration due. 

January 2 

City property taxes in cities 9 first class payable 
on this date and due May 1. 

Property taxes on distilled A due. 

January 5 

Employment agency reports due. 

January 10 

Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Monthly excise tax reports and excise tax due 
from blenders and rectifiers of distilled spirits. 

January 15 

Monthly sales tax report showing total gross re 
ceipts made during December and tax due. 

Motor carrier operators’ reports and mileage tay 
due. 

January 20—— 

Oil production tax due. 

January 31 





EXCise 




















Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
January 1 , 
Alcoholic beverage dealers’ permits must be re- 
newed. 


Baton Rouge license taxes due, but not delinquent 
until March 1. 
Date as of which 

made. 
Farm produce license fees due. 
Lake Charles license taxes due, but not delinquent 
until January 10. 
License to make loans on salaries due. 
Money lenders’ license tax due. 
Monroe license taxes due, but not delinquent until 
March 1. 
New Orleans license taxes due, but not delinquent 
until January 31. 
Shreveport license taxes due, but not delinquent 
until January 15. 
Shreveport taxes on real property delinquent. 
January 2 
Tax collectors begin to collect license taxes whic! 
become delinquent March 1. 
January 5 
Report due from wholesale fish dealers. 
January 10—— 
Auctioneers pay duty in city of New Orleans. 
Lake Charles license taxes delinquent. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Returns from shrimp freighters and ice boats due 
Shrimp severance tax report and tax due. 
January 15 
Dairy products’ quarterly report and tax due, bu! 
not delinquent until February 14. 
Reports of gasoline and alcoholic beverages trat> 
ported due from carriers. 
Shreveport license taxes delinquent. 
January 20—— 

Alcoholic beverage tax reports and taxes due. 
Gasoline and kerosene tax reports and taxes due. 
January 30 

Oyster severance tax due. 

Severance tax report of gross production and taxe> 
due. 
January 31 

New Orleans license taxes delinquent. 


property tax assessments are 

















MAINE 





January 1 

Gasoline tax due. 

Milk dealers’ registrations renewable. 

Milk gathering stations’ licenses renewable. _ 

Motor vehicle registration applications and iee 
manufacturers’ and dealers’ license fees and ° 
erators’ license fees due, except that old tag: 
may be used until March 1; motor vehicle ex: 
cise tax due before registration. 

Small loans agency licenses renewable and mont! 
reports due. 
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January 10 





December, 1935 








Inspection fees for packing of food due. | 








January 31 — 
Licenses to dealers in deer heads and deer skins 
expire. LJ 
' 
MARYLAND 
January 1 


Corporation subject to assessment on its property 
or any part thereof by the Tax Commission (in- 
cluding all State, county and/or city taxes 
required to be levied upon assessments made by J 
the Tax Commission), and any corporation, firm 
or individual against whom any tax is to be | 
calculated by the Tax Commission, is required 
to file an annual report as of this date and the 
Commission in determining any tax or in enter- 
ing any assessment against any corporation bases 
its action upon the status of the corporations as 
of this date. 


Drug manufacturers’ applications for licenses, ac- 
companied by fees, due. 


Fees for licenses to sell commercial feeding stuffs 
due. 


Milk inspection permits renewable. 
Statement of 





f instalment accumulation contracts 
due on this date or within sixty days there- 
after. 

January 10—— ’ | 
Monthly gross receipts (sales) tax reports and 
payments due. 
January 15 
Milk control fees due. | 
January 31 





Last day for dealers to file report and pay tax | 
on gasoline sold or used during next preceding 
calendar month. 

Licenses to fish with nets 
Potomac expire on this date. 

Railroad annual report to Public Service Commis- 
sion due in January. 


or seines, etc., in 





MASSACHUSETTS 

January 1 
Assessment date for property taxation. | 
License fees due: aircraft, alcoholic beverage, | 
boxing match, commercial feeding stuffs, com- | 
mercial fertilizer, hotels and restaurants, munici- | 
! 





pal second hand motor vehicle dealers, retail 
drug store, theatre ticket brokers, and transien 
vendors. 

Lien for property taxes attaches. 

Motor vehicle registration fee due. 








January 10 ; | 
Alcoholic beverage excise tax return and tax due. | 
January 15 . 
Motor fuel distributors’ returns and tax due. | 
January 31 | 





Six months after notice of assessment, but not later 
than January 31 of the succeeding year, applica- 
tion to local assessors for abatement of motor 
vehicle excise tax due. 


MICHIGAN 





January 1 
Dry cleaning permit expires. 
Gasoline wholesale distributors’ licenses expire. 
— day to pay commercial feeding stuffs license 

ee. ; 

Motor Vehicles.—Last day to renew registration. 

Severance tax and reports due. 

Used car dealers’ licenses expire. 

First Monday 
Annual report of river improvement companies to 

Secretary of State due. 

Annual report of train railway companies to Sec- 
retary of State due. 

January 5 
Gasoline.—Statement due from common carriers. 

Second Monday 
Annual report of street railway companies to Sec- 

retary of State due. 

January 10—— 

i a and contract carriers’ monthly reports 
ue. 

Four per cent collection fee attaches to State 
and county taxes and other taxes collected on 
the December roll. 

Last day for fur dealers to make monthly report. 

On or before this date the mortgagor must file 
affidavit with the State Tax Commission stating 
total number of bonds issued and amount out- 
standing under the provisions of trust mortgage. | 

January 11 
Annual report of telegraph lines to County Clerk | 

and Secretary of State due. 

January 15 
Further money penalties imposed on unpaid Detroit 
city taxes. 

Monthly sales tax return and tax due. 




















January 20—— 


| First Monday. 


January 10—— | 


January 15 


| January 31 


January 1 


STATE TAX CALENDAR 


Severance tax and report delinquent. 

Statement and tax due from wholesale distributors 
of gasoline. 

anuary 31 

Annual report of river improvement companies | 
to County Clerk due. 

Last day to renew dry cleaning permit. 





MINNESOTA 


anuary 1—— 
Cleaning and dyeing establishment permits expire. 
Common carriers file semi-annual list of ticket 
agents. 
First day to publish personal property tax lists 
in counties of less than 150,000. 
License fees of county ferries due. 
Motor vehicle registration fees due. | 
Taxes of telegraph companies due. 








Property taxes due. 
Taxes become a lien as between 
vendee. 


vendor and 


Live stock commission merchants’ statements due. 





| 
Gasoline tax and fees due. | | 
Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 





January 20—— . 


Chain store tax report and payments due. 





Statement of commercial feeding stuff due. 


MISSISSIPPI | 





Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

All privilege taxes assessed against public utility 
corporations are a lien from this date. 

All taxable property brought into the State before | 
this date must be assessed and taxes paid thereon 
for the ensuing year. 

All taxes assessed are a lien upon and bind the | 
property assessed from January 1 of the year in | 
which the assessment is made. 

Any person becoming liable for a motor vehicle 
registration fee after this date is required to 
pay the proportionate part of such tax for the 
remainder of the calendar year beginning with- 
the first day of the month within which such 
liability shall have accrued. 

Car companies return must show information as | 
of this date. 





Land and tangible personal property of a corpora- | 


tion is assessed and taxed where situated on 
this date. 

On or before this date certified public accountants 
must register with the Mississippi State Board 
of Public Accountancy and pay an annual regis- 
tration fee. 

Oyster packers and canners file a sworn statement 
on this date as to number of barrels of oysters 
purchased and caught during the preceding 
month. 


| January 15 


| January 25 
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Commercial feeding-stuffs statement due. 

ga by distributors and dealers of gasoline 
ue. 

The annual license fee on motor carriers is due 
at the time of the issuance of a certificate of 
convenience and necessity and/or interstate per- 
mit, and annually thereafter, on or between 
January 1 and January 15 of each calendar year. 





Gasoline.—Tax due. 
Report of gasoline received due from distributors 
and dealers. : 

Statement by transporters of gasoline due. 
January 30—— : , 

Mining statement and inspection fees due. 
January 31 

Manufacturers’, wholesalers’ and dealers’ tax due. 





MONTANA 
January 1 
Annual report of foreign corporations of capital 
stock represented in State of Montana must be 
filed in office of Secretary of State between this 
date and March 1. 
Chain store licenses, last day to apply for renewal. 
Chauffeurs’ licenses expire on this date annually. 
Metalliferous mines’ licenses expire. 
Oleomargarine dealers’ license fees are due. 


January 10—— 
Creameries, butter, cheese, or ice cream factories’ 
reports due. 
Milk or cream buying stations’ reports due. 


January 15. 
Alcoholic beverages, brewers and 
monthly report and excise tax due. 
Dealers’ gasoline tax and report (monthly 
to State Board of Equalization on or 
this date. 


January 20—— oF : 
Oil producers’ additional license tax report and 
tax due. 


January 30—— 

Carbon black producers’ semi-annual license tax 
and report due to the State Treasurer on or 
before this date. 

Cement dealers, manufacturers and importers must 
file license report with and pay license tax to 
State Treasurer quarterly on or before this date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Last day to pay second installment of oil producers’ 
license tax. 

Oil producers’ quarterly license tax report due. 

January 31 

Chain store licenses lapse this day of the year 
next following that for which the license was 
issued. 








wholesalers’ 


due 
efore 





NEBRASKA 





January 1 wees | 
| Fishing (net and seine) licenses expire. 





Oyster, sea food, etc., monthly inspection tax is 
due on this date. 


January 10 





Admission (amusement) tax and report is due be- 


tween the Ist and 10th of each month. 

January 15 

Distributors and wholesale dealers of gasoline file 

—~ report and pay monthly tax on this 
ate. 





' 
Monthly gross sales tax and report due on this 


date. 
January 30 
Gross sales tax annual report 
before this date. 
January 31 
Creameries, cheese factories, etc., file annual re 
port with the Commissioner of Agriculture on 
this dage. 





required on or 





MISSOURI 





January 1 
Assessment date in Kansas City (three preceding 
months for merchants). 
Egg separating permit fee due. 
= pelts dealers and shippers license renewal fee 
ue. 
Lien date for taxes on bank shares in Kansas City. 
Motor vehicles, trailers. chauffeurs, operators, and 
dealers’ annual reregistrations and fees due. 
Public utility companies’ property returns due. 
Railroad, street car, bridge, telegraph, telephone, 
express, electric power and light, electric trans- 
mission and oil pipe line company taxes delin- 
quent. 
Real and personal property taxes delinquent. 
Real estate and personal taxes in Jackson County 
unpaid on this date are delinquent. 
Second, third and fourth class city and town prop- 
erty taxes delinquent, 


Motor vehicle registrations become due. E 

| Real property taxes due and become a lien on this 
date. 

Real property taxes in the City of Omaha become 

| due on this date. 

| January 15 

Gasoline dealers’ reports and taxes due. 

Reports and taxes of retail imitation butter dealers 
due. 

The tax per barrel on alcoholic beverages must 
be paid on or before this date. 





| NEVADA 


January 1—— 

Employment agency license fees due. 

Motor vehicle carriers’ license fees due. 

— vehicle registration fees and property ta> 
ue. . 

Petroleum products report and fees due. 

Statement of property due five days after demanc 
by assessor, between this date and second Mon 
day in July. ; 

Extra tax on transient cattle due. 

Utilities —Books to be closed for purpose of annua 
report to Public Service Commission, due* no 
later than March 15. 


First Monday. 
Ten days later affidavits of tolls for roads anc 
bridges due. 


January 15 
Gasoline tax report and tax due. f 
Last day for payment of extra tax on transien 

cattle. 


January 31 

Last day for mining companies to file first sem 

annual statement of net proceeds of mines wit 
Tax Commission, 
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NEW HAMPSHIRE 





January 1—— 
Annual analysis and license fees due. 
Annual permit expires and renewal fee due. 
Annual registration fee of motor vehicles 

motor carriers due. 
Beverage licenses expire. 
Monthly tax due from gasoline distributors. 

January 10—— 

Monthly beverage report and 
off-sale permittees due. 








and 





























- ] 
fee of on-sale and 


























NEW JERSEY 








January 1—— } 

Certificates of registration of agricultural lime must 
be renewed. 

Date as of which the amount of capital stock must 
be computed for the purposes of the annual cor- 
porate license fee; annual license fee also be- 
comes a charge upon and liability against the 
assets of domestic corporations subject to the fee. 

Dealers in commercial feeding stuffs must file 
statement and pay inspection fee; certified 
statement and annual registration fee is also due. 

License renewal date for the following: dealers 
in motor vehicle fuel; employment agencies; per- | 
sons engaged in fishing by means of shirred or 
purse nets, otter or beam trawls; persons en- 
gaged in pond net fishing (report also due); 
menhaden fish license; tonger’s license (claims 
and oysters). 

Lien on shares of common stock in banking insti- 
tutions becomes effective. 

Motor vehicle registration period begins. 

On or before this date distributors pay gasoline 
tax. 

Outdoor advertisers must pay license fee. _ 

Tonger’s license fee (clams and oysters) is due 

Second Monday . 

Complaint to State Tax Commissioner as to rail- 
road or canal property tax assessments must 
be filed on or before this date. 

January 10—— : 

Operators of motor busses, within the limits of 
a “municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Street railroad corporations, on or before this date, 
make a return of the value of all property lo- 
cated in or upon any street, etc., or other public 
place. 

January 15 

County Board of Taxation assesses shares of stock 

of banks, banking associations and trust com- 

























































































































































































































































































panies. 
January 25 : ; 
County Board of Taxation meets on this date 
for the purpose of equalizing real property 











assessments. 
January 31 y P 
Distributors of motor vehicle fuel file monthly 


reports on or before this (last business day of 
month) date. 















































NEW MEXICO 








January 1 
Assessment and lien date for property taxes. ; 
Cheese factory, creamery, ice cream factory permit 

fees due. 
Commercial fertilizer registration fee due. 
Lien date for oil and gas severance taxes. 
Mineral property taxes become lien. 
Motor vehicle property taxes delinquent. 

January 15—— 

Fourth installment of income tax due. 

Gross income (occupational) taxes and reports due. 

Return of bank shares by bank officers due. 
January 20—— 

Motor carrier reports and taxes due. 

Pipe line license fees due. 

January 25 

Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





















































































































































NEW YORK 





January 1—— ; 
Beginning of tax year for holding and co-operative 
agricultural, real estate, transmission and trans- 
portation corporations paying franchise tax. 
Capital stock appraisal made between this date 
and March Ist by president, treasurer or secre- 
tary of transportation or transmission company. 
Appraisal to be forwarded to tax commission. 
First half of real estate taxes due in Nassau 
County. 
Franchise tax report of real estate, holding and 
co-operative agricultural corporations under Ar- 
ticle 9 of the Tax Law on Forms 41 CT and 42 
CT due between this date and March 1 in each 






























THE TAX MAGAZINE 





year; tax due between this date and April 1 
or within 30 days from the date of notice of 
assessment, if dated after March 1. 

Income (franchise) tax due. 

Lien date for Erie County taxes. 

Lien of franchise tax on real estate, holding and 
co-operative agricultural corporations attaches to 
the property of each corporation on this date. 

Newly organized transportation and transmission 
companies file reports with tax commission be- 
tween this date and March 1 following date of 
organization. 

Personal income tax residence and nonresidence 
certificates (Forms 101 and 102, respectively) 
should be obtained for use of employees subiect 
to income tax. 

Theatre Tickets.—License tax to engage in the 
sale of same payable on this date. 

January 10 

Last day to pay property taxes in Suffolk County 
without penalty. 

January 15 

Franchise tax on water, gas, electric or steam 
heating, lighting and power companies due on 
or before this date. 

New York City sales tax return and tax due. 








NORTH CAROLINA 

January 1 

Motor vehicle registration renewable. 

Seed license tax due. 
January 10—— 

Alcoholic beverage excise tax is due on or before 

the 10th day of each month. 

January 15 


Gasoline tax refund application for preceding quar- 
ter due. 


— sales return and tax due on or before this 
ate. 


January 20 
Gasoline tax and report due. 
January 31 
Stock and poultry tonic registration fees due. 


Telephone company quarterly report and privilege 
tax due 30 days after January Ist. 














NORTH DAKOTA 
January 1 
Applications for gasoline tax refunds may be filed. 
Assessment date for property of sleeping car, tele- 
phone, telegraph, power arid gas companies. 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 
January 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 
January 15—— 
Auto transportation company fees due. 
Gasoline reports and taxes. 
Interstate motor carriers mileage report and taxes 
ue. 
January 20 
Annual report of mining and manufacturing cor- 
porations due. 
Surety liable on oil dealers’ bonds. 
Retail sales tax quarterly return and payment due. 











OHIO 

January 1—— 

Corporation Securities Record and Record of Resi- 
dent Ohio Stockholders due (Commission order). 

Fiscal year for all governmental bodies commences. 

Investments transferred to trustee, listed with 
respect to valuation or income as of this date. 

Last day for hotel and restaurant corporations to 
obtain license. 

Last day for railroads, and express and steamship 
companies, transmitting money to foreign coun- 
tries, to file semi-annual certificate with super- 
intendent of banks. 

January 10 
Alcoholic beverage tax reports due. 
Admissions tax reports and payments due. 

January 15 
Last day for motor transportation corporations to 

pay tax without penalty. 

Private motor carriers’ license fees due in 1936, 
but thereafter, beginning in July, 1936, annually 
on July 15. 

January 20 
Last day for filing complaints with board of re- 

vision against valuations where time has been ex- 
tended on first collection period. 

Last day for paying first half of real property and 
public utility real and tangible personal property 
tax assessed previous year, where time has been 
extended. 
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January 31— 


December, 1935 





Last day for payment of second installment ,; 
real property and public utility real and tangible 
personal property taxes, if paid in ten install. 
ments. 

Alcoholic beverage taxes payable monthly are dye 

Last day without penalty for dealer to report sale. 
or taxable use of motor vehicle fuel during pre. 
ceding calendar month. 

Private motor carriers’ monthly report and emer. 
gency tax due. 





Gasoline tax due. 





OKLAHOMA 
January 1 
All taxable property is listed and assessed as of 
this date. 


Annual automobile registrations due. 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil and gas due. 
Property of public service companies listed ani 
assessed as of this date. 
Second quarterly installment of property tay de 
linquent. 
Used car dealers’ licenses expire. 
January 5 
Reports from mines (other than coal) due. 
January 10 
Gasoline taxes and reports due. 


—— report and tax of motor vehicle carriers 
ue. 


Reports of manufacturers and wholesalers o/ non 
intoxicating alcoholic beverages due; tax from 
wholesalers also due. 

January 20 
Monthly sales tax and report due. 
Reports from coal mines due. 

January 21 
Annual industrial report of mining and manufac 

turing corporations due. 

Property report of corporations 
estate by Reeslesure due. 

January 30—— 

Cotton manufactories’ gross production quarterly 
returns and tax due. 


Gross production tax and report on asphalt and 
ores due. 


Quarterly report of purchasers of oil and gas due. 
January 31 


Property statements of public service companies 
} 
due. 
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OREGON 
January 1—-— . 

Commercial feeding stuffs registration fee is due 
on or before this date. 

Motor club service license expires on this date 
each year unless sooner revoked. 

Water power development annual license fee due 
to State Engineer on or before this date. 

January 10—— . 

Fur dealers report not later than this date each 
year to State Game Commission. 

Oil well license tax and report due on or before 
this date to county treasurer. 

January 15 

Fish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

Returns of information at the source (Forms % 
and 99) are required on or before this date ol 
all corporations having less than 10 information 
(income) returns. 

January 20—— 
Motor carrier’s tax due on or before this date. 





PENNSYLVANIA 
January 1—— 

Annual license fees due: bakery; beauty culture: 
butter (renovated); commercial feeding stuffs 
manufacturers or importers; fertilizer manufac- 
turers or importers; fish propagation. 

Annual statement and fee of manufacturers and 
importers of limestone, gypsum and related prod- 
ucts due. ; 

~ for registration of insecticides and fungicides 

ue. 

Ice cream plant licenses expire on December 3! 
and application for renewal, together with fee 
is due on or before this date. ; 

Interest accrues on property taxes of preceding 
year in cities of the first class and on delinquent 
property taxes for school districts of the second. 
third and fourth classes. 

Licenses or permits which expire on December 31st 
should be renewed as follows: alcoholic liquor 
manufacturers’ permits; amusement tax permits: 
cigarette tax permits; boating or net fishing 
licenses; motor boat licenses; motor vehicle 
registrations; oleomargarine licenses; real estate 
brokers’ and salesmen’s licenses; security deal- 

ers’ registrations; tenement house licenses. 
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December, 1935 


Personal property for state tax purposes is assessed 
as of a date fixed between January Ist and 
January 15th. : 

Registered optometrists must renew licenses on or 
before this date. 


January 6—— 
Quarterly report of cold storage warehouses due. 
anuary 10 
Amusement tax monthly reports and payments due. 


January 15 : ; 7 
Annual report of investment business licensees 
due. 
Kennel licenses expire. 
Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 


January 25 vr ’ 
In first class cities the books of the receiver of 
taxes are opened and tax payments are accepted 

on this date. 


January 31 , 

Last day for 2 per cent discount on property taxes 
in cities of the second class. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding month) 
due. 

Reports of escheats, unclaimed deposits, etc., due 
from banks during January. 

























RHODE ISLAND 





January 1 ‘ 
Annual small loans license fee due. 
Bill collector’s license fee due. 
Bottler’s permit fee due. 
License fees for registration of motor vehicles or 
trailers or vehicles controlled by manufacturers, 
assemblers, or dealers are due. 


January 10—— 
Gasoline distributor’s monthly tax due. 





SOUTH CAROLINA 





January 1 ae: . 

Annual license tax for year beginning on this date 
required of crab fishers. 

Alcoholic beverage permit fees due. 

Contractors (bidding) license tax is due on this 
date each year prior to offering or submitting 
any bid. 

Hawkers and peddlers must obtain license on or 
before this date annually. : 

License tax on persons fishing for swimming fish 
from salt water and shrimp for the year begins 
as of this date annually. 

Motor bus and truck line fees may be paid semi- 
annually in advance on or before this date and 
July 1 each year. 

Personal property statement due. 

aw tax returns of timber and timber rights 

ue, 

Seed cotton license fee is due on or before this 
date annually or before engaging in business. 
January 1-10 
Admissions to amusements return and stamp tax 

due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

January 1-31 : : 

Disinfectants registration fee payable during the 
month of January each year. 

Return of personal assets of transportation and 
telegraph companies shall be made in the month 
of January or before the ist day of March, 
annually, with the County Auditors. 

Stock or poultry remedies tous must be paid dur- 
ing the month of January of each year. 

January 5 

Fishing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before this date. 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

January 20 

Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 

January 30. 
Insurance brokers report must be filed within 30 
days after December 31st of each year. 

January 31 
Annual statement and fees of foreign corporations 
~ on or before this date with Secretary of 

tate. 

Game breeders’ licenses expire on this date. 




















SOUTH DAKOTA 
January 1—— 
Assessment date for shares in domestic insurance 
companies. 
Artesian well annual taxes due. 
Dealer’s and manufacturer’s license applications 
_and fees due. 
Express company gross receipts taxes due. 
Lien date for property taxes. 


January 15 


January 30 


January 31 


January 1 


January 1-31 


January 10 


January 15—— 


STATE TAX CALENDAR 


Nursery dealers’ certificates renewable. 
Property taxes due. 


January 10—— 


Motor carrier reports and taxes due. 





Gasoline reports and taxes due. 

Inspector of petroleum products 
report. 

Monthly sales tax report and tax due. 


may require 





Express company gross receipts taxes subject to 
suit. 
Livestock brands renewable. 





Motor vehicle registration renewable. 


TENNESSEE 





Plumbers’ licenses expire on this date. 





Certificates of authority for insurance agents or 
solicitors renewable in January of each year. 
Gross receipts report of public utilities to be filed 
with Railroad and Public Utilities Commission 

in January. 
Semi-annual business license tax on domestic and 
foreign insurance companies due in January. 





Banks report to assessors of amount of deposits 
carried on books as of this date. 

Electric light companies report amount of capital 
stock, amount a stock issued and market value 
. same, and market value of bonds as of this 

ate. 

Manufacturer’s (owner, operator, business partner, 
president or other official in charge of or oper- 
ating the business) personal property assessed 
as of this date. 

Public utilities file property schedules showing 
market value of shares of stock or capital as of 
this date. 


Business license tax on collection and adjusting 
agencies or companies must be paid on or before 
this date annually. 


TEXAS 

January 1—— 

Alcoholic beverage license applications due. 

Cigarette tax—Wholesale dealer’s report of drop 
shipments due. 

License and occupation taxes due. 

Pistols, last day to pay dealer’s tax. 

Public utility companies’ reports and taxes due. 

Sulphur production report and tax due. 

Sworn inventory of property due. 

Valuation of property for purpose of taxation fixed 
as of this date. 

January 2—— : 

Renewal fees for examination and registration of 
pharmacists due (last day for payment). 

January 20—— 

Gasoline taxes and reports due. 

January 25 
Monthly report and tax of cement distributors due. 
Natural gas production report and tax due. 

Oil production reports and taxes due. 

January 31 

General taxes delinquent if first installment unpaid 
—o November 30th. | 

Last day for express companies to file report and 
pay tax to avoid penalties. 








UTAH 
January 1—— 
Assessment date. 
Every tax upon real property is a lien thereon as 
of this date. 
Every tax upon personal property is a lien on real 
estate as of this date. 
Gasoline distributor’s and retailer’s license fee due. 
Tax lien on metalliferous and non-metalliferous 
mines attaches. 
January 15 
Monthly gasoline tax and report due. 
Sales tax and return due. 
Motor carriers’ ton-mile return and fees due. 





VERMONT 
January 1—— 
Property of car, railroad, steamboat and telephone 
companies is assessed as of this date. 
Quarter-annual local property tax instalment due. 
January 1-31 
Seed license fee is paid to director of Vermont 
agricultural experiment station annually in this 
month. 
January 15 
Fourth quarterly instalment of corporation income 
(franchise) tax based on calendar year is pay- 
= to Commissioner of Taxes on or before this 
ate. 



















743 





VIRGINIA 
January 1 
oe beverage license period begins and tax 
is due, 


All assessments are made as of this date. 

Franchise tax.—State Corporation Commission 
ascertains amount of authorized maximum capital 
stock of eaéh corporation subject to the tax, 
as of this date, and assesses the State franchise 
tax. 

Intangible personal property returned for taxation 
as of this date annually. 

License period for beverages of not more than 3.2 
per cent alcoholic content begins and tax is due. 

Licenses renewable generally. 

— vehicle carriers’ road tax and appraisal tax 

ue. 

Pipe line transportation companies required to re- 
port all their real and personal property of every 
description as of this date. 

Telegraph and telephone companies required to 
return number of miles of poles or conduits 
owned or operated by them within State as of 
this date in each county, city, town, and school 
district. 

Wholesale and retail merchants’ license period be- 
gins and tax is due. 

January i-January 10 

Oyster purchaser’s inspection fee due. 

January 10 

Beer excise tax and report of beer sold during 
previous month due on or before this date. 

Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 


yo previous month due on or before this 
ate. 

















January 20 
Gasoline statement and tax due. 
January 31 
License period for catching fish for manufacture 
of oil ends. 
WASHINGTON 
January 1 


Auto transportation company report and fees to 
Director of Public Works due January 1-15. 

First day to file railroad and telegraph property 
tax returns. 

Real estate brokers’ license fees due. 

Water power license fees due. 

January 15 

Butter substitutes reports and taxes due. 

Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Retail sales tax and compensating tax returns due. 





WEST VIRGINIA 





January 1 
All property assessed as of this date. 
First day for corporations to file list of taxable 
property. 
Commercial fertilizer certificates renewable. 
Fish—game, food or bait—licenses renewable. 
Fourth installment of public utilities’ privilege tax 
on calendar basis due. 
January 10 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
General property lists of individuals due. 
January 15 
Retail sales tax and return due. 

Special license fee of public service companies for 
support of Public Service Commission due. 
January 30 

Annual retail sales tax return due. 

Fourth quarterly (or annual) report and payment 
of business and occupation tax due. 

Gasoline tax and reports due. 











WISCONSIN 
January 1 

Cleaning and dyeing license fee due. 

License tax on butter and cheese factories and 
milk and cream receiving stations due. 

Motor carrier quarterly flat tax due; motor carrier 
permit fees under Motor Vehicle Transportation 
Act due. 

January 20 

Commercial feed tonnage tax due. 

January 30 

Chain store tax calendar year returns due. 

January 31 

Last day to pay general property tax without 2 per 

cent penalty. 














WYOMING 

January 1 

aa 4 shall pay tax on property conveyed on or 

after. 

Motor vehicle registration renewals take effect. 
January 10 

Alcoholic beverage tax and monthly report due. 

Carriers’ monthly gasoline tax and reports due. 
January 15 

Monthly gasoline tax and report due. 

Sales tax return and tax due. 
January 20—— 

Motor carrier compensatory tax and report due, 


































































































































































































































































































WASHINGTON 





President Anticipates Tax 


Revision in 1937 


N an extemporaneous greeting to the United States 

Conference of Mayors at the White House 
Executive Offices on November 19, 1935, President 
Roosevelt followed a general commentary on the 
unemployment relief program of the Government 
with a brief discussion of taxes by way of announc- 
ing a forthcoming national tax conference to consider 
the problem of overlapping levies by the various tax- 
ing jurisdictions. The President said: 

Taxes have grown up like Topsy in this country. There 
have been a great many efforts to simplify taxation—to 
establish lines of demarcation between the different types 
of taxation, giving certain types to localities, others to thie 
states and still others to the Federal Government. _ 

We are stepping on each other’s toes, especially in the 
past five, ten or fifteen years. In fact, virtually since the 
beginning of the World War the general tax situation in 
the United States has become not only more complicated 
but has called for revision. We haven't had a revision and 
I think the time is coming—not this coming session of 
Congress because we hope that it will be a very short 
session—but by the following year, when all of us can get 
together and sit around a table and work out a better sys- 
tem of taxation, state, municipal and Federal. 

ILate this Winter we are going to ask you to come down 
and talk about that subject around the table. I suppose 
this meeting will be dignified by the name of a Tax Con- 
ference, but I would rather keep it informal and have it 
become a continuing study which will bring forth an intel- 
ligent report before the close of the year 1936. 

Mayor Hoan [of Milwaukee] has said that this is a non- 
partisan gathering. We have to keep it so and, in the 
approaching conference, we will have to think of taxation 
in a non-partisan way. 


Following this announcement, Secretary of the 
Treasury Morgenthau said the Administration is 
looking forward to the tax conference in hope of find- 
ing “zones of taxes”; one zone going separately to 
cities, another to counties, states, the Federal 
Government and so on. 


Filing of Income Tax Returns in 
Duplicate May Be Requirement 


O facilitate the administration of the law rela- 
tive to the inspection of income tax returns by 
state officials, it is expected that the Bureau of 
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Internal Revenue will require the following 1935 
calendar-year returns to be filed in duplicate: 1040, 
1040A, 1041, 1065, 1120, 1120L, 1120H, 1030 and 
851. It is further anticipated that the duplicate re- 
turns will be filed alphabetically in the office of the 
local collector, where, under the limitations pre- 
scribed by law, they may be inspected by local taxing 
authorities. 


The privileges of such inspection of Federal income 
tax returns was broadened by Public No. 40, 74th 
Cong., approved April 19, 1935, the same law which 
abolished the “pink slip” ‘publicity provided by Sec- 
tion 55 (b) of the Revenue Act of 1934. The text 
of Public No. 40, supra, follows: 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
section 55 (b) of the Rev enue Act of 1934 relating to filing 
and making public certain income statements is amended 
to read as follows: 


“(b) (1) All income returns filed under this title for any 
taxable year beginning after December 31, 1934 (or copies 
thereof, if so prescribed by regulations made under this 
subsection), shall be open to inspection by any official, 
body, or commission, lawfully charged with the administra- 
tion of any State tax law, if the inspection is for the pur- 
pose of such administration or for the purpose of obtaining 
information to be furnished to local taxing authorities as 
provided in paragraph (2). The inspection shall be per- 
mitted only upon written request of the governor of such 
State, designating the representative of such official, body, 
or commission to make the inspection on behalf of such 
official, body, or commission. The inspection shall be 
made in such manner, and at such times and places, as 
shall be prescribed by regulations made by the Commis- 
sioner with the approval of the Secretary. 


“(2) Any information thus secured by any official, body, 
or commission of any State may be used only for the 
administration of the tax laws of such State, except that 
upon written request of the governor of such State any 
such information may be furnished to any official, body, 
or commission of any political subdivision of such State, 
lawfully charged with the administration of the tax laws 
of such political subdivision, but may be furnished only for 
the purpose of, and may be used only for, the administra- 
tion of such tax laws. Any officer, employee, or agent of 
any State or political subdivision, who divulges (except as 
authorized in this subsection, or when called upon to 
testify in any judicial or administrative proceeding to which 
the State or political subdivision, or such State or local 
official, body, or commission, as such, is a party) any 
information acquired by him through an inspection per- 
mitted him or another under this subsection shall be guilt) 
of a misdemeanor and shall upon conviction be punished 





December, 1935 


by a fine of not more than $1,000, or by imprisonment for 
not more than one year, or both.” 


Appointment to Fill Board of 
Tax Appeals Vacancy 


O fill the vacancy on the membership of the 

United States Board of Tax Appeals made by 
the death of John J. Marquette, which occurred 
October 25, 1935, the President on November 13, 
1935, appointed John A. Tyson of Greenwood, Miss., 
lawyer, to be a member. The appointment is sub- 
ject to confirmation by the Senate. 


The term for which the appointment was made 
expires June 2, 1938. 


Economists’ Organization Fears 
Bonus Fiat Money Issue 


ECOGNITION of a real possibility that at the 

next session Congress will pass, over the Presi- 
dent’s veto, a bonus bill payable in fiat money rather 
than from funds provided by taxation has moved the 
Economists National Committee on Monetary Pol- 
icy to issue a statement declaring the issue of incon- 
vertible paper money to be the “most dangerous 
devise which a country can use to finance any enter- 
prise” and appealing for public opposition to such a 


proposal. The text of the Committee’s! statement 
follows: 


There is a very real possibility that the Congress which 
convenes in January will provide for the issue of ap- 
proximately two and a half billion dollars of inconvertible 
paper money as a means of paying the soldiers’ bonus. 

If the soldiers’ bonus bill should be passed, payments 
might be made in any one of various ways, but the most 
dangerous means which might be employed would be the 
issue of inconvertible paper money in the form of green- 
backs (such as the inconvertible and unsecured United 
States notes of Civil War days). The probabilities that 
Congress may resort to the issue of such money are too 
great to be ignored by the people of the country. 

The President has already taken a sound and statesman- 
like position in opposition to this form of currency inflation 
in connection with the veto of the Patman Bill on May 22, 
1935. But the President’s commendable stand against the 
issue of such money may be insufficient to prevent Con- 
gress from forcing its issue over a Presidential veto. 

The issue of inconvertible paper money, sometimes called 
fiat money, is the most dangerous device which a country 
can use to finance any enterprise, regardless of the nature 
of the purpose. 

We believe that the possibility of the next Congress 
providing for the issue of such money is so great that a 
general warning should be issued to the people of this 
country while there is yet time to develop an effective 
opposition to such a proposal. 

We urge that all persons request their Congressmen and 
Senators to oppose the issue of such money; that all per- 
sons write their newspapers regarding this important issue, 
and that clubs and various organizations pass and publish 
resolutions in condemnation of the use of such a dangerous 
monetary device. Ways should be found to let the Presi- 
dent know that those who advocate sound currency and 
disapprove all unsound monetary devices fully support the 
position he has taken in opposition to the issue of such 
money. 





1Signers of the statement included: Leonard P. Ayres, Cleveland 
Trust Company; Alzada Comstock, Mount Holyoke College; D. W. 
Ellsworth, The Annalist, New York; William D. Ennis, Stevens Institute 
of Technology ; E. C. Harwood, American Institute for Economic Re- 
search; Edwin W. Kemmerer, Princeton University; Walter E. Spahr, 
New York University ; Oliver O. M. W. Sprague and Frank W. Taussig, 
Harvard University; Ray B. Westerfield, Yale University; and H. 
Parker Willis, Columbia University. 
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Corporation Returns for 1935 
Show Upward Business Turn 


D ATA from corporation tax returns for the calen- 
dar year 1933, recently made public by the 
Treasury Department, show the beginning of the 
upward turn in business in that year from the low 
level of the preceding year. 

Of 446,842 active corporations which filed income 
tax returns for 1933, 337,056, or 75.4 per cent, showed 
no taxable net income, as compared with 369,238, or 
81.7 per cent of the total, for 1932. This is a decrease 
in the number showing no net income of 8.7 per cent. 

Total compiled receipts comprising statutory in- 
come and tax-exempt income (dividends on stock 
of domestic corporations and interest on tax-exempt 
obligations) of these corporations were $37,327 ,000,000 
for 1933, as against $49,783,000,000 for 1932. Com- 
eg net deficits were $4, 510, 000,000 as against 
$6,567,000,000 for 1932. Cash dividends paid were 
$742,000,000, compared with $1,565,000,000 in 1932. 

In the industrial group of corporations represented 
by 337,056 returns showing no taxable net income, 
deductions for taxes other than income tax amounted 
to 3.3 per cent of aggregate receipts. These figures 
are subject to revision but are probably nearly cor- 
rect. Interest paid was more than twice and bad 
debts were about two-thirds as much as the outlay 
for such taxes. 

Various combinations of figures from returns of 
income for 1933 are being released prior to later ap- 
pearance in booklet form of “Statistics of Income 
for 1933,” which will include analyses of both indi- 
vidual and corporate tax returns. 





Significant Decisions of the 
Board of Tax Appeals 


Additional Compensation: Year in Which Taxable.— 
Petitioner and his corporate employer agreed that in addi- 
tion to a cash salary petitioner was to receive compensa- 
tion based on the income of the corporation. The agreement 
provided that the additional compensation for each year 
was to be deposited with a trustee until December 31 of 
the second succeeding year and then to be paid to peti- 
tioner. The additional compensation for 1929 was deposited 
with the trustee in 1930 and paid over to petitioner in 
January, 1932. Petitioner was on the cash basis. It is held 
that the additional compensation for 1929 was not con- 
structively received by petitioner in 1931 and was not 
income to him for that year—Adolph Zukor v. Commis- 
stoner, Dec. 9118 [CCH]; Docket No. 76120. 

Sternhagen dissents without a written opinion. 


Exemption of Compensation Paid by Governmental 
Agencies.—Where petitioner received compensation for 
services rendered as an assistant attorney for the Sanitary 
District of Chicago in making investigations and recom- 
mendations with reference to pending cases, and he main- 
tained his own private office and engaged in the general 
practice of law, and no showing was made that the district 
exercised any detailed control as to what should be done, 
or how, or when it should be done, it was held that the 
compensation so received is not exempt from Federal tax- 
ation—J. E. Houston v. Commissioner, Dec. 9102 [CCH]; 
Docket No. 53802. 


Exemption of Corporations from Taxation.—Where a 
cooperative company under the laws of Nebraska has 
extensive dealings with nonstockholders and provides in 
its by-laws that patronage dividends shall be paid only to 
stockholders and to them “in proportion to the amount of 
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business they have done with corporation during business 
vear,” the company is not exempt from income tax.—Farm- 
ers Union Cooperative Company, Guide Rock, Nebraska, v. 
Commissioner, Dec. 9099 [CCH]; Docket No. 64668. 


Expenses: “Ordinary” Expenses Construed.—Payments 
made by petitioner, Foye Lumber & Tie Co., pursuant to 
an agreement with a bank to reimburse it for losses suf- 
fered by the bank in a prior year consequent upon the 
liquidation of another lumber company bearing the name 
of W. J. Foye Lumber Co., are held not to be ordinary 
expenses within the meaning of Section 23(a), Revenue 
Act of 1928, although under the circumstances it was nec- 
essary for petitioner to make the payments. Welch v. Hel- 
vertng, 290 U. S. 111.—Foye Lumber & Tie Company vz. 
Commissioner, Dec. 9110 [CCH]; Docket No. 67607. 

Smith wrote a dissenting opinion, with which Trammell 
and Arundell agree. 


1. Petitioner entered into a contract on June 18, 1923, 
with President Warren G. Harding for the purchase of 
certain stock of a corporation [Harding Publishing Co.] 
publishing the Marion |[O.] Star, which contract also 
provided a salary of $13,300 per vear for ten years to the 
seller payable whether he lived or died, and the seller 
died before rendering any services; a controversy as to 
payment of so much of the purchase price of the stock 
as was designated salary was compromised and paid. It 
is held that payments made under the contract are not 
deductible as ordinary and necessary business expense, 
the salary payments being specifically designated in the 
original contract as part of the original purchase price 
of the stock of the Harding Publishing Co. 

2. Contributions, not for business reasons nor calcu- 
lated to produce commensurate returns, made by a corpo- 
ration publishing a newspaper to charitable organizations 
are not deductible as ordinary and necessary business 
expense.—Brush-Moore Newspapers, Inc. v. Commissioner, 
Dec. 9123 [CCH]; Docket No. 73673. 

Van Fossan wrote a dissenting opinion with respect to the 
first issue, with which Trammell agrees. 


Federal Estate Tax.—1. Trusts created under the domi- 
nating motive of placing funds beyond the control of the 
settlor, to protect his family against financial worries and 
to reduce income taxes, are not made in contemplation of 
death and are not includible in gross estate. 

2. Proceeds of an insurance policy wherein the wife of 
the insured is the beneficiary and the insured has not the 
power to obtain a loan or surrender the policy for cash or 
change the beneficiary without her consent, which has not 
been obtained, are not includible in a gross estate.— 
Edith Huggard Sharp, Charles C. Norris, Jr., and Fidelity- 
Philadelphia Trust Company, Executors, Estate of Walter P. 
Sharp, Deceased v. Commissioner, Dec. 9107 [CCH]; Docket 
No. 48317. 


Van Fossan dissents without written opinion. 


Identification of Shares of Stock upon Sale.—Where the 
broker of a taxpayer was in possession of the taxpayer’s 
shares of stock in a corporation bought at different times 
and for different prices and the taxpayer notified the broker 
to sell the last shares purchased, but the broker, in making 
delivery, delivered other certificates representing in part 
earlier purchases, and the sale was never repudiated, it is 
held that the broker was the taxpayer’s agent and that the 
shares sold were those actually delivered rather than those 
which the taxpayer intended to sell and deliver—Uazal F. 
McCarter (Deceased), Fidelity Union Trust Company, Execu- 
tor v. Commissioner, Dec. 9112 [CCH]; Docket No. 69193. 

Sternhagen, Arundell and Matthews dissent on this issue. 

Income: Year When Taxable.—Where the president of 
a corporation, practically all of the stock of which he 
owned, took possession of its certificates of deposit in 1925 
and held them unendorsed until 1926, when he returned 
them and received the corporation’s check to his order in 
payment of a contractual obligation to him, it was held, 
with Trammel and McMahon dissenting, that the amount 
thereof was ordinary income in 1926 and not in 1925. Con- 
tention that the amount was sale price of a capital asset 
and resulted in no profit overruled.—A. G. Hull v. Commis- 
sioner, Dec. 9095 [CCH]; Docket No. 48693. 


Losses.—In the “merger” of a State bank under the char- 
ter of petitioner, a national bank, each bank contributed 
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an agreed amount of the increased capital, surplus, and 
undivided profits of petitioner, and transferred its remain- 
ing assets to trustees, in trust, under terms whereby for 
a period of two years the petitioner could substitute bad 
assets for good assets placed in trust by the contributing 
bank. The new stock of petitioner was distributed among 
the stockholders of the respective banks according to the 
contributions made, and the trustees issued certificates to 
the old stockholders to evidence their interest in the re- 
spective trusts. The existence of the State bank was not 
continued in the petitioner, and not being the grantor of 
the trust to which assets of the State bank were trans- 
ferred, the petitioner may not deduct from its income, in 
1931, losses or bad debts of such trust. The petitioner is 
not entitled to a deduction for bad debts or a loss of the 
trust created by it irrespective of its taxable status after 
the “merger,” in view of the fact that the trust had net 
income in the taxable year, and the petitioner was fully 
reimbursed for its worthless debts.—Securily Central 
National Bank v. Commissioner, Dec. 9124 [CCH]; Docket 
No. 73554. 


The petitioners and another owned stock of the T cor- 
poration. They organized the A corporation, subscribed 
for all of its stock, and paid cash therefor and received 
stock certificates. They then sold their T stock to A for 
cash, at a price equal to the current market price on the 
New York Curb Exchange, which was less than the basis 
of the stock sold. It was held (1) that Section 112(b)(5) 
of the Revenue Act of 1928 does not apply, because there 
was not a transfer of property (stock) solely in exchange 
for stock of A, but a sale of stock to A for cash; and (2) 
that the petitioners were entitled to deduct as a loss the 
difference between the amount realized and the basis of 
the stock sold, because the sales at the market price indi- 
cated that a real loss was sustained and the facts, which 
were stipulated, do not warrant any inference that the 
A corporation was created solely for the purpose of pur- 
chasing the T stock or that the sale to it was not bona fide. 
—Marjory Taylor Hardwick v. Commissioner; Elizabeth Tay- 
lor Ely v. Commissioner, Dec. 9103 [CCH]; Docket Nos. 
76545, 76546. 

Smith wrote a dissenting opinion, with which Arundell, Mel- 
lott and Arnold agree. 


Partnership Income from Property Subject Annually to 
a Testamentary Charge.—A decedent provided in his will 
that the payment of certain amounts annually to two per- 
sons should be a charge upon his “Lake Mohonk property.” 
The petitioners, as residuary legatees, took the property 
subject to the charge. The property, a hotel, was operated 
by a partnership consisting of the two petitioners. It is 
held, that that part of the income from the operation of 
the hotel used to make the two annual payments should 
not be included in the income of the petitioners.—Alber! 
K. Smiley v. Commissioner; Francis G. Smiley v. Commis 
sioner, Dec. 9096 [CCH]; Docket Nos. 74424, 74425. 


Smith and Seawell wrote dissenting opinions. Arnold also 
dissents. 


Reorganization.—Corporation A acquired in excess of 


60 per cent of the outstanding voting stock of corporation 
B in exchange for cash and bonds of corporation A. The 
Board held that there was no reorganization of corporation 
3 within the meaning of Section 203(h)(1) of the Revenue 
Act of 1926, and further held that the taxable gain derived 
by the shareholders of common stock of corporation B, 
upon the exchange of their shares for cash and bonds of 
corporation A, is recognizable for tax purposes to the full 
extent of the cash and fair market value of the bonds 
received—Frank M. McNab v. Commissioner; William H. 
Schmidt v. Commissioner; Rose marie Macbeth v. Commis- 
stoner; Carrie S. Protheroe v. Commissioner, Dec. 9091 
[CCH]; Docket Nos. 58083, 58084, 60502, 66957. 
Arundell and Trammell dissent. 


The taxpayer corporation transferred substantially al! 
of its assets to another corporation in exchange for a stated 
principal amount of the serial gold bonds of the latter 
(which were part of an issue made prior to the exchange 
and had a market value equal to par at the time of the 
exchange), together with a small amount of cash in ad- 
justment of interest on the bonds. Shortly thereafter the 
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taxpayer distributed the bonds and cash to its stockholders 
and was dissolved. The Board held that while the bonds 
were “securities” within the meaning of Section 112(b) (4), 
Revenue Act of 1928, they did not give the necessary con- 
tinuity of interest to the transferor to make the transfer 
partake of the nature of a merger or consolidation, and 
hence the transaction was not a reorganization within the 
meaning of Section 112(i)(1)(A). TVorcester Salt Co. v 
Commissioner, 74 Fed. (2d) 251, followed.—Hay Foundry & 
Iron Works v. Commissioner, Dec. 9087 [CCH]; Docket 
No. 75820. 

Trusts.——1. A trustee may not deduct, under Section 
162(b) Revenue Act of 1928, amounts paid to annuitants in 
the taxable year pursuant to a deed of trust by the terms 
of which the annuities are charges upon both the income 


and the corpus at any time when payment of them becomes 
due. 


2. Income, consisting of gains from sales of securities, 


which is added to the corpus is not permanently set aside 
for charitable, etc., purposes, within the meaning of Sec- 
tion 162(a), Revenue Act of 1928, where not only the in- 
come but the corpus of the trust remaining at any time 
may be used to pay annuities. 

3. Where the trustees have on hand at the beginning 
of the year income accumulated in prior years and also 
receive income during the taxable year, amounts actually 
paid by them to charities pursuant to the terms of the 
deed of trust may be deducted, in computing the net in- 
come of the trust, only to the extent that they are shown 
by the evidence to have been paid from the gross income 
of the taxable year—Old Colony Trust Company, Trustee 
under an Indenture of Trust of Paul Wilde Jackson v. Com- 
missioner, Dec. 9113 [CCH]; Docket No. 74928. 


Smith wrote a dissenting opinion, with which Trammell 
and Alatthews agree. 


Rulings of the Bureau of 
Internal Revenue 


Bonds, Refunding: Treatment of Unamortized Discount, 
Premiums and Issuance Expenses.—In determining the de- 
ductions for income tax purposes of items in respect of 
the refunding of bonds, the following rules shall apply in 
the instances specified: 

(a) In the case of a retirement of an issue of old bonds 
from the proceeds of the sale of new bonds any amount 
paid in excess of the face value of the old bonds, less any 
amount of premium received when issued and not already 
returned as income, and any unamortized discount and 
unamortized expense attributable to such bonds, is de- 
ductible in the taxable year of their retirement. However, 
pursuant to the discretion vested in the Commissioner, 
with the approval of the Secretary, by Section 1108 (a) of 
the Revenue Act of 1926, as finally amended by Section 506 
of the Revenue Act of 1934, in the case of such retirement 
of an old issue of bonds prior to the date of the approval 
of this Treasury Decision, the tax for the year of retire- 
ment and subsequent taxable years will be determined on 
the basis of the ruling of the Bureau of Internal Revenue 
heretofore in existence to the effect that the items men- 
tioned in the first sentence hereof should be prorated and 
amortized over the life of the new bonds, (1) if the tax- 
able year in which the retirement occurred has been closed 
on that basis and the tax for such year cannot be redeter- 
mined, or (2) if, where the taxable year in which such 
retirement occurred remains open, the taxpayer by a writ- 
ten communication addressed to and filed with the Com- 
missioner of Internal Revenue, Washington, D. C., on or 
before January 1, 1936, gives notice of its election to have 
its taxes determined in accordance with such old ruling, 
and expressly waives in such written communication its 
right to claim a refund or credit on the ground that such 
items are deductible in the taxable year in which the retire- 
ment occurred. 

(b) In the case of a retirement of an issue of old bonds 
in part by exchange for new bonds and in part by pay- 
ment in cash: (1) in respect of the portion of the old bonds 
retired with cash any amount paid in excess of the face 
value of the old bonds, less any amount of premium re- 
ceived when issued and not already returned as income, 
and any unamortized discount and unamortized expense 
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attributable to such bonds, is deductible in the taxable year 
of their retirement, subject to the exception stated in para- 
graph (a) above; (2) in respect of the portion of the old 
bonds exchanged for new bonds such items shall be amor- 
tized over the life of the new bonds. 

(c) In the case of a retirement of old bonds in exchange 
for new bonds of the same or a greater face value, or by 
the exchange for new bonds plus a bonus in cash, such 
items shall be amortized over the life of the new bonds. 

(d) In the case of a retirement of old bonds from the 
proceeds of the sale or issue of capital stock such items 
are deductible in the year in which the old bonds are 
retired. In the case of a retirement of old bonds through 
conversion or exchange for shares of capital stock of the 
obligor no deduction shall be allowed on account of the 
unamortized balances of such items in the year the bonds 
are retired nor shall any amortization allowances be made 
in respect of such items for subsequent taxable years.— 
T. D. 4603, XT V-46-7803 (p. 3). 

Capital Assets: Distributions by Building and Loan As- 
sociations.—Distributions by building and loan associations 
are not gain derived from the sale or exchange of a capital 
asset within the meaning of Section 117 of the Revenue 
Act of 1934 but are dividends which are subject to normal 
tax and surtax when distributed by a building and loan 
association which is itself exempt from Federal income 
tax.—I. T. 2924, XIV-40-7723 (p. 2). 

Conference and Practice Requirements of the Bureau.— 
Conference and practice requirements of the Bureau of 
Internal Revenue, as revised July, 1935, are amended so as 
not to require express authority to execute waivers of the 
restrictions on the assessment and collection of the de- 
ficiencies in tax.—Mim. 4386, X1V-43-7761 (p. 20). 

Deductions for State Taxes.—The 10 per cent additional 
imposed upon the amount of any tax payable under the 
provisions of the inheritance tax laws of Colorado to pro- 
vide revenue for the old age pension funds in that State 
is an inheritance tax and is not an allowable deduction 
- — income tax purposes.—I. T. 2926, XIV-41-7732 

p. Z). 

Estates and Trusts: Imposition of Tax (Revenue Acts of 
1926 and 1928).—Where a trust instrument provides for 
the payment of income to a certain beneficiary on January 
2 and July 2 of each year provided she is living on those 
dates and if she is not living distribution is to be made 
to another, the entire income of the trust constitutes in- 
come which is to be distributed currently by the fiduciary 
and is taxable to the beneficiary. The income for the 
last half of the year which is to be distributed only to the 
beneficiary living on January 2 of the following year should 
be reported as income by the beneficiary receiving it in 
that year. 

G. C. M. 8724 (C. B. X-2, 197) is modified, and it is 
recommended that acquiescence in Augustus H. Eustis v. 
Commissioner (30.B. T. A., 820, C. B. XIII-2, 7) be with- 
drawn.—G. C. M. 15401, XIV-41-7735 (p. 9). 


Exclusions from Gross Income; Compensation of State 
Officers and Employees.—The provisions of Article 116-2, 
Regulations 86, providing, in part, that “if all or part of 
the compensation of an officer or employee of a state or 
political subdivision thereof is paid directly or indirectly 
by the United States, such compensation (or part) is tax- 
able”, should be applied only to taxable years beginning 
after December 31, 1933.—G. C. M. 15540, XTV-41-7733 (p. 3). 


Income of Estates: Tax Status.—Where the sole bene- 
ficiary of an estate is also executor and special bond is 
given under Section 264 of the Code of the District of 
Columbia (Title 29, Section 133, 1930 Code), the date of 
approval of the bond by the court should be taken as the 
close of the period of administration or settlement of the 
estate under Section 162 (c) of the Revenue Act of 1934, 
and the income of the estate should be taxed to the sole 
beneficiary.—I. T. 2925, XIV-40-7724 (p. 3). 


Interest on Delinquent Taxes.—Interest due on unpaid 
internal-revenue taxes for periods starting with August 
31, 1935, shall be at the rate of 6 per cent per annum. 

Any outstanding Bureau letters wherein extensions of 
time have been granted or are to be considered, which 
are affected by the above-mentioned section of the Revenue 
Act of 1935, are hereby modified accordingly so far as the 











































































































































































































































































































































































payment of interest is concerned for any period starting 
with August 31, 1935 —Mim. 4383, XIV-43-7755 (p. 2). 

Loss Deductions.—The sale or forfeiture of real estate 
for delinquent taxes in the State of Illinois does not result 
in a deductible loss, for Federal income tax purposes, prior 
to the expiration of the statutory period of redemption.— 
G. C. M. 15669, XIV-42-7743 (p. 4). 


Manufacturers’ Excise Taxes (Revenue Act of 1932).— 
Electrical transcriptions used for broadcasting purposes 
and motion-picture records of the “sound-on-disk” type 
are not taxable as “records for phonographs” under Section 
607 of the Revenue Act of 1932. S. T. 550 (C. B. XI-2, 477) 
is revoked and S. T. 651 (C. B. XIT-1, 399) is modified.— 
5. T. 823, XTV-44-7774 (p. 20). 

“Net Loss” under 1928 Act.—In computing net losses 
of prior years which may be carried forward to 1929 under 
Regulations 75, a net loss sustained by the parent company 
in 1926 before affiliation is not an allowable deduction serv- 
ing to increase consolidated net loss for 1927, but the whole 
of such net loss for 1926 may be carried forward as a deduc- 
tion in computing consolidated net income for 1928; and 
if no consolidated net income remains for 1928 after such 
deduction, the consolidated net loss for 1927 is deductible 
in computing consolidated net income for 1929. G. C. M. 
10026 (C. B. X-2, 189) is modified accordingly.—G. C. M. 
15595, XIV-44-7771 (p. 11). 

Intercompany dividends should be eliminated in com- 
puting consolidated net income or consolidated net loss 
for years controlled by Regulations 75.—G. C. M. 15599, 
X1V-44-7772 (p. 15). 


Processing Tax: Exemption of Deliveries to Veterans’ 
Administration Hospitals——Supplies delivered to Veterans’ 
Administration hospitals are not subject to processing 
taxes, and such taxes should not be included in bid prices 
for furnishing supplies to such institutions.—Letter (A-64839) 
dated Aug. 26, 1935, signed by J. R. McCarl, Comptroller 
General of the U nited States, and addressed to the Admin- 
istrator of Veterans’ Affairs, Veterans’ Administration. 
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Processing Tax on Certain Oils.—“Palm oil residue” con- 
taining 10 per cent or more of substantially all the essential 
components of the original palm oil is a combination or 
mixture of palm oil subject to tax under Section 602% of 
the Revenue Act of 1934.—S. T. 820, XIV-41-7737 (p. 15). 


Processing Tax under the A. A. A.—The custom milling 
for toll of wheat produced by a state institution even though 
not “for market” constitutes “processing” within the mean- 
ing of Section 9(d)1 of the Agricultural Adjustment Act, 
as amended. The same construction of the phrase ‘“cus- 
tom milling for toll” is equally applicable to other com- 
modities enumerated in Section 9(d)1 of the Act.—G. C. M. 
15642, X1V-41-7738 (p. 16). 


Returns of Information by Corporations as to Compensa- 
tion of Officers and Employees in Excess of $15,000.— 
Shares of stock of a corporation held in brokerage accounts 
by its officers and employees receiving compensation in 
excess of $15,000 during the taxable year should be reported 
in Schedule C-1 of the corporation’s return on Form 1120. 
—I. T. 2927, XTV-42-7742 (p. 2). 


Returns of Persons Whose Marital Status Has Changed 
During Taxable Year.—Where A and B, who were single 
persons without dependents prior to June 30, 1934, were 
married on that date and the wife had no income or deduc- 
tions either for the period prior to or after marriage, the 
return filed by the husband for the calendar year 1934 is 
not a joint return (even though so stated thereon) and 
he is entitled to a personal exemption of $1,750 (6/12 of 
$1,000 plus 6/12 of $2,500).—I. T. 2929, XI V-43-7757 (p. 3). 


Vinson Act; Application of Section 3.—Generally speak- 
ing, Section 3 of the Vinson Act is applicable to any con- 
tract or subcontract which is over $10,000 in amount and 
for the construction and/or manufacture of any complete 
naval vessel or aircraft, or any portion thereof, including 
items, such as fabricating materials, which become a com- 
ponent part of an article or articles constructed and/or 
manufactured under the Act.—I. T. 2930, XIV-43-7760 (p. 16). 








State Tax Legislation During 1935 
(Continued from page 725) 
interest from United States, state, or local bonds, or 
for interest or rent paid. The Alabama $1,000 ex- 
emption to all corporations is repealed by H. B. 324. 
Georgia H. B. 724 repeals the exemption to royalties 
from patents and also repeals a provision for appor- 
tioning depreciation and depletion between lessor 
and lessee. California Ch. 281 denies the right to 
make consolidated returns but requires them when 
improper charges are made for goods or services by 
intercorporate agreement. New York Ch. 745 
amends its definition of earned net income spe- 
cifically to disallow deduction for interest on indebt- 
edness to stockholders or members of their immediate 
families, except interest on moneys borrowed for 
ordinary expenses of the corporation. North Caro- 
lina H. B. 32 provides for determining the true in 
come of subsidiaries. It omits a provision for 
apportioning deductions where the taxpayer had tax- 
free income, but in another section denies any deduc- 
tion for interest in connection with ow nership of any 
real or personal property the current income from 
which is exempt. Further, no deduction will be 
allowed for taxes paid on property the current in- 
come from which is not taxable. 

Allocation provisions for income of corporations 
doing business in more than one state are far from 
uniform. Connecticut and Pennsylvania use the 
arithmetical average of property, wages, and gross 
receipts fractions. Where the existing method in 











New York does not properly. reflect corporate activ- 
ity, Ch. 745 provides that gross receipts or gross sales 
and gross expense fractions will be added to the ex- 
isting fraction and the result divided by 3. By 
Oklahoma H. B. 192, the fraction used will be the 
arithmetical average ‘of accumulated investment oi 
property, cost of manufacturing or selling, gross 
sales or gross revenue; a special formula is provided 
for utilities. By South Dakota Ch. 205, apportion- 
ment will be by taking the arithmetical average oi 
property, cost of manufacturing, and sales fractions. 
Washington Ch. 180 directs the tax commission to 
prescribe rules for allocating income so as to pre- 
vent double taxation by considering sales, purchases, 
cost of manufacture, payroll, property, etc. Georgia’s 
allocation provisions were generally amended by 


B. 724. 


Other Corporation Taxes 


WO new corporate capital stock taxes were 

adopted in 1935, viz., New Mexico Chs. 10 and 
116 and Tennessee Ex. Ch. 5. The New Mexico law 
excludes banks and insurance companies and the 
Tennessee law excludes national banks and other 
Federal instrumentalities. Massachusetts trusts and 
partnerships engaged in that type of business for 
which a corporation may be formed are included in 
Tennessee. In New Mexico the rate is $1 per $1,000 
of issued capital stock represented by property and 
business in New Mexico. In Tennessee, it is 15 cents 
per $100 invested in Tennessee. Capital is said to 
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include surplus and undivided profits and is not to 
be less than the actual cash value of real and tangible 
personal property used in Tennessee. A credit will 
be allowed for any tax paid under the excise (income) 
tax. The commissioner is to consider the ratio of 
property, gross receipts, value of goods manufac- 
tured, mileage operations of carriers, etc. in allo- 
cating capital. 

North Carolina’s 1935 revenue act, H. B. 32, in- 
creased the franchise tax rate from $1.50 to $1.75 
per $1,000 of capital stock, surplus and undivided 
profits. The basis of the tax shall not be less than 
the issued and outstanding capital stock, except for 
receiverships. The new law does away with the pro- 
vision for including borrowed capital in excess of 
capital stock, surplus and undivided profits. How- 
ever, indebtedness of a subsidiary owed to or guar- 
anteed by the parent corporation may be included 
when the capital stock is deemed inadequate for the 
business. No deduction for reservation or alloca- 
tion from surplus and undivided profits will be 
allowed other than for definite and accrued liabili- 
ties; taxes accrued and dividends declared shall be 
treated as deductible liabilities. The tax as applied 
to foreign corporations is on the permission to do 
business rather than on the doing of businéss. 

sy Ch. 86, Pennsylvania’s 5 mill capital stock tax 
is extended to manufacturing and certain other cor- 
porations for a two year period. Hereafter, it will be 
known as a franchise tax to be measured by the tax- 
able value of the capital stock allotted to Pennsyl- 
vania by taking the arithmetical average of property, 
wage, and gross receipts fractions. 

By South Carolina Ch. 104, taxes on capital stock 
of domestic corporations will not apply to that part 
represented by property outside of South Carolina. 
Michigan Ch. 102 exempts shares of stock owned by 
the United States in computing the tax based on 
capital stock. By Rhode Island Ch. 2189, corporate 
excess will be based on the fair cash value of stock 
on December 31 rather than on the average for the 
year. North Carolina corporate excess tax provi- 
sions were repealed by Ch. 417. 

The value of no-par stock for tax purposes is fixed 
at $100 by Idaho Ex. Ch. 62. By Alabama H. B. 324, 
the value of moneys, property and other things of 
value dedicated to capital account shall be the value 
of no-par stock for purpose of initial taxes on foreign 
corporations. Florida H. B. 426 declares that corpo- 
rations which have failed for three years to file reports 
or pay their capital stock tax shall be classed as inactive 
and subject to be dissolved, or in the case of foreign 
corporations to have their permits cancelled. By 
Louisiana 3rd Ex. Ch. 8, foreign corporations may 
not sue in Louisiana courts unless their taxes are 
paid. Pennsylvania Chs. 347 and 348 allow a 4 per 
cent discount on advance 1936 payments of certain 
corporate taxes. California Ch. 289 grants all the 
privileges and immunities of a United States Agency 
to certain corporations formed by the United States, 
and New York Ch. 305 specifically exempts mortgage 
loan companies owned directly or indirectly by the 
United States from state and local taxes, except re- 
cording fees. 
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Unincorporated Business Taxes 
| 8 fapeieeipsencoiangc aden business will provide a 


new source of revenue for 1 year under New 
York Ch. 33 which levies a 4 per cent net income tax; 
$5,000 is exempt. The Connecticut gross receipts tax 
on unincorporated business was rewritten by Ch. 198; 
the liquor business, motor carriers and amusements 
are brought within its terms. 


Bank Taxes 


HE use of income as a basis for taxing national 

banks is accepted by Connecticut Ch. 221 and 
Washington Ch. 180 and applied to state banks as 
well.°. The Connecticut act repeals the old share 
tax and the tax on savings. The rate is 2 per cent 
in Connecticut and 4 per cent in Washington. A 
1932 initiated Washington act was held unconstitu- 
tional. Oklahoma H. B. 192 is a rewriting of the 
income tax on banks. The new rate is 6 per cent 
and is in lieu of the old graduated 1 to 6 per cent 
levy. The new act definitely applies the tax to 
Morris Plan companies, repeals the exemption of 
income from U. S. bonds, and allows deductions for 
bad debts only on the order, direction, or approval of 
examining officials. California Ch. 353 continues the 
administrative fixing of income tax rates but substi- 
tutes a range of 4 per cent to 8 per cent in lieu of 
2 per cent to 6 per cent. 


The non-application of corporation income taxes 
to most banks is declared by Georgia H. B. 561 and 
Louisiana Ist Ex. Ch. 21. It is declared in Wis- 
consin Ch. 168 that a trust created by any bank 
operating under a stabilization and readjustment 
agreement shall not be considered a separate taxable 
entity. 

The bank deposit 5-mill tax in Maine is amended 
by Ch. 50 to apply only to deposits drawing 2 per 
cent interest or more instead of 3 per cent or more. 
The deposits, shares, and capital of Ohio financial 
institutions in the custody of conservators, receivers 
or other liquidators, may be assessed or reassessed 
by the tax commission under S. B. 323. Iowa Ch. 78 
requires the remission of all unpaid taxes on capital 
stock of banks closed or in receivership. By. New 
Jersey Ch. 210, the deduction for real property owned 
by a bank for fixing the taxable value of bank stock 
is extended to permit deduction of real property of 
a corporation all of whose stock is owned by the 
bank. 

Indiana’s intangibles’ tax law is amended by 
Ch. 298 to allow banks and trust companies to ex 
clude charitable deposits from taxation, and to re- 
quire that the assessed value of real estate, rather 
than the book value, be deducted from the capital 
stock on which the tax is based. The law was fur- 
ther amended by Ch. 263 to bring all building and 
loan associations within its terms. 

Federal relations are the subject of several laws. 
Tax bases will be adjusted in the case of stock 
owned by the United States in computing bank taxes 
under Maine Ch. 96, Michigan Ch. 102, and New 





10 These bring the number of states using this basis to 11, viz., 
Alabama, California, Connecticut, Idaho, Massachusetts, New York, 
Oklahoma, Oregon, Utah, Washington, and Wisconsin. 







































































































































































































































































































































































































York Ch. 120. Maryland Ch. 320, in authorizing the 
conversion of building and homestead associations 
into Federal savings and loan associations, provides 
that they shall be regarded as domestic corporations 
and taxed in the same manner as domestic home- 
stead and building associations; this is permitted by 
Federal legislation. Minnesota Ch. 131 authorizes 
agreements with national banks for paying 75 per 
cent of their tax assessments despite invalidation of 
the law under which they are taxed; this is a con- 
tinuation of the practice in effect since 1924. Minne- 
sota Res. No. 16 memorializes Congress to permit 
the taxation of national bank stock on an ad valorem 
basis with no limitation other than that the rate be 
not in excess of that on state banks. 


Insurance Companies 


N UNUSUALLY large number of increases in 

premium taxes on insurance companies was 
effected during 1935. Utah Ch. 40 jumped the rate 
from 1% per cent to 24 per cent. New York Ch. 36 
imposes an increase on life companies from 1 per 
cent to 134 per cent and on others (except marine) 
from 1 per cent to 2 per cent. Under South Dakota 
Ch. 198, a 1 per cent tax on premiums will be ex- 
acted in lieu of the moneys and credits levy on stock. 
The Alabama tax on foreign insurers is increased to 
2% per cent by H. B. 324. By Illinois H. B. 751, 
the rate on fire insurers will be %4 of 1 per cent in- 
stead of 4 of 1 per cent. Other taxes on fire insur- 
ance companies for firemen’s pensions will be 
exacted under Minnesota Chs. 86 and 280, Nebraska 
S. F. 40, and North Dakota S. B. 8. Similar taxes 
for pensions under Indiana H. B. 322 and Texas 
H. B. 187 were vetoed. 

Insurance taxes other than premium taxes will be 
governed by certain 1935 laws. Connecticut Ch. 204 
provides for a 2 per cent levy on net premiums and 
investment income (6% per cent on investment in- 
come of other than life companies); this tax is in 
lieu of all other taxes which are repealed. By Penn- 
sylvania Ch. 86, the rate of capital stock tax is in- 
creased from 3 mills to 5 mills. In Vermont, Ch. 28 
includes real estate outside of Vermont in the base 
for the tax on domestic life companies but reduces 
the rate from 1 per cent to '4 of 1 per cent. Cali- 
fornia Ch. 751 amends the law relating to taxes to 
be paid by reciprocal or inter-insurance exchanges, 
alters the method of computing the tax, and provides 
for payment by the exchange instead of by the 
attorney-in-fact. 


Chain Store Taxes 


OUR new chain store tax laws were adopted in 
1935, viz., California Ch. 849,1' Iowa Ch. 75, South 
Dakota Ch. 204, and Wisconsin Ch. 545. These bring 
the number of states having chain store taxes based 
on the number of stores to nineteen.’? Existing chain 
store tax laws were rewritten by Alabama Ch. —, 
Florida S. B. 724, Michigan Ch. 177, and North Caro- 
lina H. B. 32. A bill adopted in Washington was 
11 Petitions have been filed requiring submission to referendum. 
12The 19 states having chain store taxes based on the number of 
stores are Alabama, California, Colorado, Florida, Idaho, Indiana, Iowa, 
Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, Montana, 


North Carolina, South Carolina, South Dakota, West Virginia, and 
Wisconsin. 
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vetoed. The laws of Iowa, North Carolina, and Wis- 
consin include gasoline stations, special rates being 
provided by the North Carolina and Wisconsin acts. 
The rates on stores generally are increased by the 
revision acts. Graduated gross receipts taxes (lim- 
ited to chains) are applied in addition to the store 
taxes in Florida, Iowa, and South Dakota. 

The maximum store rates applicable under the 
1935 laws are: Alabama—$112.50 on 20th store: 
California—$500 on 10th store; Florida—$400 on 
16th store; lowa—$155 on 51st store; North Caro- 
lina—$225 on 201st store ($85 for 101st gasoline sta- 
tion) ; South Dakota—$10 on 10th store; Wisconsin 

-$250 on 26th store ($50 on 41st gasoline station). 
Michigan in revising its law, made no change in the 
store rate but adopted a special tax for branch or 
chain counters (as distinguished from stores), the 
rates ranging from $10 to $25. 

The graduated rate on gross receipts in Florida 
ranges up to 5 per cent depending on the number of 
stores, and in South Dakota ranges up to 1 per cent. 
In Iowa, there will be exacted sums ranging up to 
$476,000 when the sales total $9,000,000 ; $1,000 will 
be exacted for each additional $10,000. of sales. 
There is considerable doubt as to the constitution- 
ality of these laws and they may be overturned. 





Motor Carriers 


ORT-OF-ENTRY laws adopted in three states, 

viz., Delaware Ch. 39, New Mexico Ch. 136, and 
Oklahoma H. B. 355, stand out as an important de- 
velopment in 1935. These laws require entry to the 
state over certain designated roads at which stations are 
placed for checking carriers before they proceed fur- 
ther, for collecting taxes, etc. Kansas, by H. B. 615, 
amends its law to exempt ambulances and funeral 
hearses, and to grant monthly passes to trucks carry- 
ing newspapers or mail. 

Tax laws are rewritten in whole or in part by 
Utah Ch. 65, Washington Ch. 180, and Wyoming 
H. B. 193, the former substituting a load tax for the 
ton-mile tax. Kansas, by H. B. 636, repealed its 
ton-mile tax. Colorado’s 5-mill ton-mile tax is re- 
duced to 3 mills by S. B. 293, 294, and 296. The gross 
weight tax in Indiana is reduced by H. B. 153. 
Montana Ch. 100 levies % of 1 per cent on the gross 
operating revenue for administrative purposes. 

Street car companies whose lines have been com- 
pletely superseded by busses will be taxed under New 
Jersey Ch. 99 in the same manner as bus companies. 
Tennessee Ch. 160 provides that busses operated as 
part of a municipal system shall be taxed on the same 
basis as street cars. 

(Concluded tn the January Issue) 


Court Decisions 
(Continued from page 738) 


The decision affirmed that of Circuit Court of Appeals, 
Eighth Circuit, 75 Fed. (2d) 416, which affirmed the decision 
of the Board of Tax Appeals, 28 BTA 107. 


Four trusts created by decedent seven years before 
his death (which occurred in 1928) were not transfers in 
contemplation of death or to take effect at or after death 
where the only interest which the decedent retained was 
the right to have the trust property revert to him in case 
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the beneficiaries should predecease him, and where the 
motives for the transfer were to make his children inde- 
pendent and to avoid high surtaxes upon his income, both 
motives intimately associated with life—U. S. Supreme Court 
in Louis J. Becker, Collector of Internal Revenue, v. St. Louis 
Union Trust Company and William Edwin Guy, Executors of 
the Estate of William Evans Guy, Deceased. No. 262. Oct. 
term, 1935. The chief Justice, Mr. Justice Brandeis, Mr. 
Justice Stone and Mr. Justice Cardozo dissent. 

This decision affirms that of the Circuit Court of Appeals, 
Eighth District, 76 Fed. (2d) 851, which reversed the deci- 
sion of the District Court. 


Stamp Tax on Stock Transfers—Where two corpora- 
tions selling their assets to a third corporation for its stock 
order the stock to be issued direct to their stockholders, 
the transaction involves a transfer of a right to receive 
such shares and a transfer of the legal title thereto by the 
selling corporations to their stockholders within the mean- 
ing of Section 800, Schedule A-3 of the 1926 Act, and there- 
fore is subject to the transfer tax of 2 cents a share (in 
addition to the issuing tax of 5 cents a share already paid). 
“Here the power to command the disposition of the shares 
included the right to receive them and the exercise of the 
power which transferred the right is subject to the tax.”— 
U. S. Supreme Court in Raybestos-Manhattan, Inc. v. The 
United States. No. 20. Oct. term, 1935. 

Decision of the U. S. Court of Claims, 10 Fed. Supp. 130, 
affirmed. 


Trusts; Taxation of Income.—Husband, grantor of a 
trust, created by him three days before the granting to 
his wife of a decree of absolute divorce, is taxable on the 
entire income of the trust although its purpose was to 
pay fixed sums annually to the wife, and the court of the 
State of Minnesota incorporated the trust provision in its 
decree. “The creation of a trust by the taxpayer as the 
channel for the application of the income to the discharge 
of his obligation leaves the nature of the transaction un- 
altered. . In the present case, the net income of the 
trust fund, which was paid to the wife under the decree, 
stands substantially on the same footing as though he had 
received the income personally and had been required by 
the decree to make the payment directly.”—U. S. Supreme 
Court in Edward B. Douglas v. Levi M. Willcuts, as Collector 
of Internal Revenue for the District of Minnesota. No. 1. 
October term, 1935. 

Decision of Circuit Court of Appeals, Eighth Circuit, 
73 Fed. (2d) 130, affirmed. 


Appellate and Lower Courts 


Amortization of Value of Stock Given as Bonus in Sale 
of Bonds.—The petitioner, in refinancing a bond issue, 
found it necessary, in order to sell its new bonds at par, 
to give some of its common stock as a bonus. The Court 
sustains the Board of Tax Appeals in its finding that there 
was an amount which the petitioner was entitled to amor- 
tize over the life of the bonds, and holds that the value per 
share fixed by the Board ($40 per share) was fair and 
based upon substantial evidence. The Board’s decision 
31 BTA 451, is modified to allow the petitioner to amortize 
a commission paid for the underwriting of the bonds.— 
U.S. Circuit Court of Appeals, Fourth Circuit, in Hummel- 
Ross Fibre Corporation, v. Commissioner of Internal Revenue. 
No. 3879. 


Basis for Gain or Loss on Transfer of Stock by an 
Individual to His Practically Solely Owned Corporation.— 
Where stock was transferred to a corporation within 30 
days after its organization by a stockholder who owned 
all except two shares of the issued stock, the Court holds 
that the transfer is one which comes within the provisions 
of Section 204(a)(8) of the 1926 Act, and the basis for 
determining gain or loss upon the subsequent sale of the 
stock by the corporation is the same as it would be in 
the hands of the transferor.—U. S. Circuit Court of Appeals, 
Fourth Circuit, in Louise B. King v. United States of America. 
No. 3877. 

Decision of District Court, 10 Fed. Supp. 206, affirmed. 

Bond by Surety Company: Validity—Surety company is 
estopped to claim the invalidity of its bond, executed in 
behalf of a taxpayer who had been granted an extension 
of time to September 15, 1931, in which to pay the fourth 
installment of taxes due December 15, 1930, on the ground 
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that the Collector had no authority to grant the extension, 
and that therefore the extension was not effective and 
consequently there was no consideration of the bond, al- 
though the Collector had refrained from any attempt to 
enforce the tax until after September 15, 1931.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in The United States 
of America v. Fidelity and Deposit Company of Maryland, 
a Corporation. No. 7339. 

Judgment of District Court (So. Dist. of Calif., Cent. 
Div.) reversed. ? 


Claims for Refund.—The amendment, in September, 1929, 
of a claim for refund for the year 1917, growing out of the 
disallowance of dividends paid by corporations out of 
capital, qualifiedly rejected by the Commissioner on June 
3, 1925, with permission to reopen in the event that the 
allocation of dividends should thereafter be definitely de- 
termined, to include a claim arising from the disallowance 
of excess profits taxes paid by partnerships, was not an 
amendment of the first claim which could be recognized 
as a mere amplification or correction presenting no new 
controversy.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in The United States of America v. Franklin B. Richards. 
No. 6905. 


Decision of the District Court, No. Dist. of Ohio, East. 
Div., reversed. 


The plaintiff filed a claim, on November 30, 1929, for 
taxes paid under Section 2 of the Oleomargarine Act of 
August 2, 1886, for the period December 1, 1925, to October 
30, 1929. After refund was granted, plaintiff sought to 
recover similar taxes for the period March 15, 1923, to 
December 1, 1925, under the same claim, on the ground 
that the language “or such greater amount as is legally 
refundable” should be interpreted to include payments 
made prior to the period covered by the claim. The Court 
denies the claim because the refund of the earlier tax was 
barred by the statute and the language quoted applies only 
to taxes paid during the period covered by the original 
claim for refund.—U. S. Court of Claims in Dixie Margarine 
Company, a Corporation, v. The United States. No. 43050. 


Collection of Taxes.—Equitable relief denied to Govern- 
ment in a suit brought to collect unpaid taxes of a dissolved 
corporation from the estate of a former stockholder under 
the trust fund doctrine ten years after the corporation was 
dissolved and its assets were distributed.—U. S. District 
Court, No. Dist. of Ohio, in United States of America v. 
P. A. Myers and John C. Myers, Administrators of the Estate 
of F. E. Myers, Deceased. In Equity, No. 4300. 


Consolidated Returns.—Where three corporations elected 
to file, and did file, separate income-tax returns for the 
year 1927, they are not entitled to file a consolidated return 
for the year 1928 by reason of the affiliation with them, in 
January, 1928, of a fourth corporation, without having 
asked for or secured the permission of the Commissioner. 
The addition of the fourth corporation did not give rise 
to a new right of election.—U. S. Circuit Court of Appeals 
for the District of Columbia in Huntington Beach, Incorpo- 
rated, v. Guy T. Helvering, Commissioner of Internal Revenue ; 
Donberry Corporation, v. Guy T. Helvering, Commissioner of 
Internal Revenue. Nos. 6419, 6420. 

Decision of Board of Tax Appeals, 30 BTA 731, affirmed. 


Depreciation.—The executors or trustees named in a will 
were vested with the title in fee to the property covered 
by the residuary clause in the will, and were the only 
persons entitled to claim credit for depreciation for the 
vears 1924, 1925, and 1926, and to deduct the loss arising 
from the sale of one piece in 1925 and another piece in 
1926, where it was necessary that the real estate be sold 
in order to carry out the trust provisions of the will relat- 
ing to the two shares which the trustor gave to his two 
daughters.—U. S. District Court, West. Dist. of Penn., in 
Lyde R. Arrott v. D. B. Heiner, formerly Collector of Internal 
Revenue. No. 7603. Law. 


Dues and Initiation Fees Taxes.—A club whose actual 
purpose, and the only purpose it had which was carried out, 
was to provide a meeting place for business men and com- 
mittee quarters for the chamber of commerce and other 
civic bodies of the town in which it was located is not 
subject to taxes on dues and initiation fees of its members 
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under Section 501 of the 1926 Act and Section 413 of the 
1928 Act.—U. S. Court of Claims in Century Club, a Corpo- 
ration, v. The United States. No. 42023. 


Federal Estate Tax.—Proceeds of life insurance policies 
do not constitute a part of the decedent’s gross estate 
(death in 1929) where the decedent had no power, without 
the consent of the beneficiary, to obtain the cash-surrender 
values, to assign the policies, or to use them as collateral 
for his own loans so as to materially change the property 
rights of the beneficiary in any manner, or to change the 
beneficiary.—U. S. Dist. Court, West. Dist. of New York, 
in John R. Robinson, Ida E. Robinson and Cora M. Robinson, 
as Executors of the Last Will and Ttestament of John W. 


Robinson, Deceased, v. The United States of America. Law 
1406-A. 


Insurance Company Reserves.—On joint stipulation of 
counsel, the Court reverses the decision of the Board of 
Tax Appeals that a reserve for payment of unsurrendered 
premium-reduction coupons and interest should be included 
as a part of the respondent life insurance company’s re- 
serves for the purpose of computing the 4 per cent deduction 
of the mean of reserve funds required by law.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in Commissioner of Internal 
Revenue v. United Fidelity Life Insurance Company. No. 7746. 

Unpublished memorandum decision of the Board of Tax 
Appeals reversed. 


Inventories: Valuation.—Refund of taxes for the fiscal 
year ended March 31, 1929, based on an inventory adjust- 
ment as of the beginning and end of the year, is denied 
where such adjustment resulted solely from applying a 
different method of computing the cost of goods in process 
adopted by the Commissioner for the fiscal year ended 
March 31, 1930, and the plaintiff offered no proof of the 
correctness of the revised inventories other than that a 
revenue agent had examined the claim and recommended 
its allowance, but the Commissioner had refused to allow 
it—U. S. Court of Claims in Swift Manufacturing Company 

The United States. No. 42615. 


Investment Expense Allowance to Insurance Companies. 
—An insurance company is entitled to deduct under Sec- 
tion 245(a), 1924 Act, as investment expenses paid, that 
portion of the salaries paid to certain general officers 
represented by the percentage of time devoted to the 
investment business of the company. S. Court of 
Claims in Sun Life Insurance Company of America, a Corpo- 
ration, v. The United States. No. 42097. 


Loss from Sale of Securities—The petitioners, in 1929, 
claimed as a deduction in their separate returns a loss 
resulting from the sale of securities to a corporation in 
which they owned all the stock. The Court sustains the 
Board of Tax Appeals in its holding, 30 BTA 1322, that 
the loss was allowable, as the facts found by the Board 
do not in the Court’s opinion warrant it in disregarding 
the corporate entity of the corporation as the Commisioner 
contended should be done.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Commissioner of Internal Revenue v. A. S. 
Eldridge; Commissioner of Internal Revenue v. Mrs. Alice H. 
Eldridge. Nos. 7818, 7819. 


Penalty for Tax Fraud.—Double punishment did not 
result in the sentences and fines imposed by the Court 
on a taxpayer in connection with four counts on which 
he had been found guilty, two for conspiracy to defraud 
the income tax by having two conspirators deposit his in- 
come in various banks, and two for attempt to defraud 
the income tax by filing false returns for the years 1930 
and 1931. The substantive crime when laid as an overt 
act (in this case the filing of the false returns) is not a 
constituent of the conspiracy to defraud. 

The Court holds the evidence was sufficient to sustain 
the taxpayer’s conviction. “Not only was there enough, 
but it would be difficult to see how an honest jury could 
have taken any other view.”—U. S. Circuit Court of Ap- 
peals, Second Circuit, in United States of America v. Irving 
IV exler. 

Decision of U. S. District Court, So. Dist. of New York, 
affirmed. 


Refund of Interest Upon Taxes for the Years 1917, 1918 


and 1920.—Appellant’s claim for refund of interest for the 
period prior to the enactment of the 1926 Act, which was 
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collected in 1929 on additional assessments for the years 
1917, 1918, and 1920, is denied, where its claim was based 
solely on the theory that Section 283(h) of the 1926 Act 
superseded Section 250(e) of the 1918 Act.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in Crown Willamette Paper 
Company, a Corporation, z . John P. McLaughlin, as Collector 


of United States Internal ‘Revenue for the First District of 
California. No. . 


Decision of District Court, No. Dist. of Calif., So. Diy., 
affirmed. 


Stamp Tax on Stock Transfers.—Court holds plaintiffs 
are entitled to recover stamp taxes paid in 1929 for the 
reason that there was no transfer subject to tax under 
Section 800, Schedule A-3, 1926 Act, where the plaintiffs 
had the certificates in question issued direct to their nom- 
inees solely for the purpose of having the certificates in 
street form transferable by delivery under the requirements 
of the rules of the Chicago Stock Exchange and for the 
convenience of the plaintiffs in making deliveries thereof 
to purchasers.—U. S. District Court, No. Dist. of Ill, East. 
Div., in Lawrence Stern and Co., a Corporation, and A. G. 
Becker & Co., a Corporation, v. United States of America. 


Statute of Limitations.—Court overrules motion for new 
trial and sustains its opinion in a former case, 11 Fed. 
Supp. 219, that the making by the Commissioner of a cer- 
tificate of overassessment in 1927 for each of the years in 
question, in compliance with a decision of the Board of 
Tax Appeals on a petition filed in 1925, did not constitute 
such a reconsideration of the claims by the Commissioner 
nor a second rejection of them as to entitle the plaintiff 
to bring a suit on such claims on December 11, 1928, more 
than five years after the taxes had been paid, and that 
it is therefore unnecessary to determine whether the suit 
was begun within two years after a rejection of the claims. 
Motion for new trial overruled—U. S. Court of Claims 
in C. F. Hovey Company, a Corporation, v. The United States. 
No. J-673. 


Where the plaintiff had complied with every requirement 
of Section 762 of the Tucker Act (28 USCA 762), regulating 
the procedure for suits against the United States, except 
that it failed to file the required affidavit of service within 
the two-year period, the Court denies the Government’s 
motion to dismiss plaintiff's petition for lack of jurisdiction 
on the ground that the action was not brought within the 
statutory limitation. “The filing of the affidavit is an ad- 
ministrative regulation and not a condition precedent in 
the same sense that the filing and serving of the petition 
are intended to be.”—U. S. District Court, So. Dist. of 
New York, in Irving Trust Company, as Trustee in Bank- 
ruptcy of Bankers Capital Corporation, v. The United States 
of America. No. L60-89. 


Suit Tax Secured by a Bond.—Where the liability for 
the payment of a tax, which the Government sought to 
recover in a suit on a bond, was satisfied by the payment 
thereof by the defendants as executors of the estate of the 
bondsman prior to the making of the order and entry of 
judgment, the subsequent entry of a judgment was im- 
proper.—U. S. Circuit Court of Appeals, Second Circuit, 
in United States of America, v. Ray L. Erb, Earl G. Crain 
and Samuel W. Gregg, as Executors of the Last Will and 
Testament of Elmer E. Smathers. 

Reversing as to the entry of judgment only District 
Court decision, 8 Fed. Supp. 947. 


Taxable Income.—Compensation received by the peti- 
tioner, for the years 1927 and 1928, for services as attorney 
and chief counsel for the Imperial Irrigation District of 
the State of California, was not exempt from Federal 
income tax. “The petitioner was neither an employee nor 
an officer, but was an independent contractor who entered 
into the ordinary relation of attorney and client with a 
public corporation.”—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Charles L. Childers v. Commissioner of Internal 
Revenue. No. 7464. 

Unpublished memorandum decision of Board of Tax 
Appeals affirmed. 


Plaintiff corporation is not exempt from Federal income 
tax because its income is derived wholly from rents from 
buildings constructed on land leased from the State of 


De 


- mM — yp | 2D 





ars 
sed 
Act 
uit 
ber 


‘tor 


eti- 
ney 
t of 
eral 
nor 
2red 
ih a 
inth 
rnal 


Tax 
ome 


rom 
2 of 











December, 1935 


Washington which owns, holds, and uses the land for the 
sole benefit of the University of Washington. “The chal- 
lenged tax is not upon the State of Washington, nor upon 
the lease, the instrumentality of the State, but upon the 
plaintiff corporation holding the lease.”—U. S. Court of 
Claims in Metropolitan Building Company v. The United 
States. No. 42530. 


Tax-Fraud Prisoner Admitted to Bail.—Court orders 
posting of $8,000 bond before admitting petitioner to bail 
ior the purpose of allowing him to personally present his 
case before the Circuit Court of Appeals for the Tenth 
Circuit as to a denial of a writ of habeas corpus. The writ 
was sought on the basis that the petitioner had been ille- 
gally confined to prison before perfecting his appeal to 
the Circuit Court of Appeals for the Seventh Circuit from 
his original conviction for violating the Federal internal 
revenue laws.—U. S. District Court, Dist. of Kansas, Ist 
Div. in Paysoff Tinkoff v. United States of America. 


Tax Under Silver Purchase Act: Constitutionality—The 
Court holds that subdivision 10 of Schedule A of Title VIII 
of the Revenue Act of 1926, as added by the Silver Pur- 
chase Act of 1934, is invalid and unconstitutional as to 
sales of silver bullion made after May 15, 1934, and prior 
to June 19, 1934 the enactment date of the Act, where 
the silver bullion was purchased on May 3, 1934, for the 
reason that the tax was retroactively imposed. The tax, 
though measured upon profits, is, nevertheless, a stamp tax, 
and not an income tax.—U. S. Court of Claims in Percy 
K. Hudson v. The United States. No. 42,828. 


Trusts Taxable as Associations—An organization en- 
gaged, through trustees, in the management of a building 
in 1928 is taxable as an association. The trust agreement 
gave to the trustees broad powers of management similar 
to powers generally delegated to the directors of a corpo- 
ration, and was entered into for investment.—U. S. District 
Court, No. Dist. of Ill., East. Div., in Alexander Weiss and 
George S. Lurie, Trustees of “The Shops Realty Trusts” v. 
The United States. Law No. 43002. 


Trust organized for the purpose of owning, managing, 
and leasing a piece of real estate over a period of years 
was taxable as an association during 1924 to 1926. Provi- 
sions of the trust agreement which restricted the sale or 
hypothecation of the interest of any beneficiary and obli- 
gated the beneficiaries to share in losses are not such dis- 
tinguishing features as to be sufficient to differentiate the 
trust from a corporation. 

Advance rentals received during 1924 to 1926 were re- 
ceived without restriction or provisional conditions and 
constituted income in the years received. 

Commissions paid to brokers for negotiating a 99-year 
lease constituted capital expenditures which should be 
allocated over the term of the lease.—U. S. District Court, 
No. Dist. of Ill., East. Div., in Edward A. Renwick, John A. 
Holabird, and Flora H. Ellinger, as Trustees of a trust known 
as The Michigan Avenue Syndicate, v. The United States of 
America. Law No. 43,141. 


The Capital Stock Tax 


(Continued from page 735) 


Many of the special types of corporations will 
either fall within the rule of Stafford Owners, or 
Houston Belt case, depending upon the character of 
the enterprise this corporation is being employed to 
carry out. Where the corporation is being utilized 
as a link to complete the chain of an enterprise de- 
signed to carry on business for profit, then it most 
probably falls within the rule of the Houston Belt 
case, but, if the corporation is employed as an agency 
in a non-profit enterprise, it will likely be controlled 
by the Stafford Owners case. 

In connection with the application of this tax to 
any particular corporation, it is, for the taxable years 
1933-1935, necessary to determine whether the cor- 
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poration was engaged in business during the taxable 
period as distinguished from the taxable year; how- 
ever, for the subsequent years, the taxable year and 
the period coincide. The mere fact that the cor- 
poration actually engages in no activ ities during the 
taxable period, is not conclusive that it is not doing 
business. Many corporations do what is called a 
“seasonal business,” and only manufacture their 
products during one season of the year. Such cor- 
porations, however, are generally conceded to be 
doing business during the whole of the year. This 
class is not to be confused with the corporations 
which, due to unfavorable conditions, cease to oper- 
ate, but maintain their plant and equipment in readi- 
ness for future operation. These latter corporations 
are referred to in Argonaut Consolidated Mining 
Company v. Anderson,** when the Court said: 

* * * Of course it is true that a company may be active 
at one season and inactive at another, depending upon its 


choice to engage in, or withdraw from, business, and in 
such a case only its dealings within the taxable period de- 


termine its liability. 

The opinion lays down a rule for determining 
when activities of the corporation outside the tax- 
able period may be used to show that the corpora- 
tion was doing business during the taxable period, 
in saying: 


It is true that the dealings we have recited overlapped 
the period here in suit. That does not matter, if they dis- 
close the general character of the enterprise. Of course 
it is true that a company may be active at one season and 
inactive at another, depending upon its choice to engage 
in, or withdraw from, business, and in such a case only 
its dealings within the taxable period determine its liability. 
But the mere fact that activities which may fairly be taken 
as characteristic chance to happen outside of the period 
concerned is irrelevant. 


This is perhaps the prevailing view, although 
other cases have expressed slightly different views. 
This i is best illustrated in Clallum Lumber Company 

'. United States,"® when the Court said: 

While the material periods for consideration in the pres- 
ent cases are * * *, it seems clear that the activities of the 
company both prior and subsequent to those periods are 
proper for consideration in determining the purpose of the 
activities of the company between those dates. 

This statement would seem to indicate that if 
there were activities during the taxable period, it 
would be permissible to look on either side of that 
period to determine the purpose of such activities. 
sy its silence, the inference naturally arises, that if 
there were no activities during the taxable period, 
it would not be permissible to look at prior or sub- 
sequent ones. 

On principle, and as stated in the Argonaut case, 
it would seem that where there were business activi- 
ties outside the taxable period, they may be exam- 
ined to determine whether a corporation is doing 
business. However, if the corporation did no busi- 
ness from the date of the enactment of the Act, to 
the end of the taxable year, it is entitled to an ex- 
empted status and is not liable for the tax. What 
has been said heretofore may serve as a guide to 
establish the status of a domestic corporation, and to 
determine whether it comes within the application 
of the capital stock tax. 


"1852 Fed. (2d) 55. 
7 34 Fed. (2d) 944. 
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The Processing Taxes 
(Continued from page 729) 


Incidence of the AAA Taxes 


AYMENT of processing taxes is the obligation of 

processors. Such has to be the rule in view of 
the fact that processing taxes are levies on process 
ing. This statement of liability, however, refers only 
to the matter of payment, not to the burden of these 
taxes. Who in the end bears the burden of the proc- 
essing taxes? That is the deeper question. An 
analysis of this question will be facilitated by its 
separation into two parts: the tax considered by 
itself; and the tax considered in relation to the 
program. 


If the tax be considered as a unit, there is no ques- 

tion but that the tax on hogs is borne by the farmer. 
Studies in the Bureau of Agricultural Economics in- 
dicate that the packers’ margin has, on the whole, 
widened by approximately the amount of the tax, 
and that the price of hogs has declined accordingly. 
If, however, the decrease in the supply of hogs be 
taken into account, the story is otherwise. It can, 
of course, still be said that if at any given moment 
the tax were taken off, the price of hogs would rise 
correspondingly. But it can equally be said that at 
such a given moment, the supply of hogs is less 
than it would have been in the absence of the control 
program. Thus, if the incidence of the tax be con- 
sidered a function of the control program, a good 
portion of it is probably being passed forward to the 
consumer. 

The processing taxes on cotton and wheat appear 
to be paid ultimately by the consumer. Studies of 
mill margins made in the Department of Agriculture 
give no evidence that these taxes are borne by proc- 
essors. They cannot be borne by farmers in the 
form of lower prices for these commodities, cotton 
and wheat, are sold in the world market. Any re- 
duction of the farm price of either commodity below 
the level indicated by the world price would stimulate 
exports, and thereby reduce the domestic supply to 
the point that the relationship between the farm 
price and the world price would be restored. The 
world price is a level below which the processing 
tax cannot depress the price of wheat and cotton. 
The conclusion that the consumers of the products 
of wheat and cotton bear the processing taxes on 
these commodities appears, therefore, to follow. 
The inclusion of the effects of the control program 
does not modify this conclusion. In fact, to the 
extent that the decreased supply brought about by 
the control program influences the price, the conclu 
sion that consumers bear the processing taxes on 
cotton and wheat is strengthened. 

The processing taxes on tobacco have a different 
incidence. The control program has been particularly 
effective in raising the price of tobacco to the farmer. 
But the price paid by the consumer for tobacco prod- 
ucts has not risen. Apparently, then, the processing 
taxes on tobacco, when considered as part of the 
control program, have been borne by the tobacco 
companies or by the dealers in tobacco products. 
Where the burden of these taxes would rest in the 
absence of a control program is a matter difficult of 
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determination. ‘Tobacco is a generalized name for 
at least six different commodities. These commodi- 
ties have different uses, their domestic supplies bear 
different relations to the world market, and they are 
sold to companies opefating under varying degrees 
of competition. It is, therefore, under such condi- 
tions, a task of hazard to venture a conclusion as to 
the final burden of the processing taxes on tobacco 
apart from the effects of the control program. 

Little attention has been given to the incidence of 
the processing taxes on corn, rye, rice, peanuts, and 
sugar. A few general observations can, however, 
be made on the question. For example, it seems clear 
that the burden of the tax on corn rests but slightly, 
if at all, on the farmer, for only a small percentage 
of that crop is processed for human consumption and 
industrial uses. The demand for corn is chiefly for 
feed, and corn processed for that purpose is exempt 
from the tax. Processors of corn into meal, sugar, 
sirup, adhesives, and other products have to bid for 
their raw material in competition with the huge de- 
mand for corn to be fed to animals. Under such 
market conditions, it is improbable that the tax can 
be shifted to the farmer. Both rye and rice are 
export commodities for which there is a world 
market. It appears reasonable to believe that the 
burden of processing taxes on these commodities is 
similar to that on wheat. The incidence of the proc- 
essing tax on peanuts, a domestic commodity, is 
probably similar to that on hogs. The incidence of 
the processing tax on sugar is complicated by the 
effects of tariff changes, the various sugar control 
programs here and abroad, and the quota system. 
Any generalized statement concerning it is likely to 
be superficial. 


Desirability of AAA Taxes 


N adequate examination of processing taxes 

must include something of appraisal. This task 
is peculiarly difficult. Processing taxes touch the 
purses of many persons. They were first levied in 
the depths of the depression, and their payment has 
always been made in dollars that seemed to be of 
especial value. They have not yet been collected in 
the easier dollars of prosperity. These taxes have, 
moreover, during the short period of their existence, 
been the storm centre of many bitter attacks, and 
counterblasts of defense. It is difficult, therefore, to 
examine them and to report upon them in that 
temperate reasonable spirit so essential to a true 
appraisal. 


Processing taxes as revenue instruments have cer- 
tain outstanding merits about which there can be no 
question. In the first place, they yield large reve- 
nues. The table included earlier, giving collections 
from the beginning of their levy to the end of Au- 
gust, establishes their productivity. In the second 
place, this revenue is collected at low cost. To date, 
this cost has averaged approximately 0.7 of 1 per 
cent of the amount collected. In the third place, the 
processing taxes are on the whole collected eff- 
ciently, that is, they are collected. The percentage 
of taxes due that is collected varies with the condi- 
tions under which the commodity is processed and 
the possibility of evasion introduced by allowances 
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and exemptions. Nevertheless, the average ratio of 
taxes collected to tax liability is high. In view of 
the short period these taxes have been in effect and 
the high rates imposed by them, this effectiveness 
of collection is remarkable. 

The processing taxes are peculiarly suited to their 
function of providing revenue for agricultural ad- 
justment. The rate that can be levied under them 
is related to the price of the commodity to be sub- 
jected to a control program and hence to the revenue 
needed for financing such a program. The effect 
of the various provisions respecting their levy is to 
provide a flexible formula by the use of which rates 
of taxation can be adjusted to correspond to changes 
in the economic status of the commodity. 

On the other hand, processing taxes are levied in 
the main on necessaries of life. Thus, to the extent 
that they are shifted to the consumer they are re- 
gressive in effect. The poor man who buys a loaf 
of bread pays in its price as much of the processing 
tax as the rich man who buys a similar loaf of bread. 
Such an incidence is ordinarily accounted evil. 

The matter of appraisal cannot, however, stop with 
the statement that so far as processing taxes rest 
on the consumer their burden is regressive. It is 
intended that the processing taxes shall be shifted 
forward to the consumer. Indeed, this purpose is 
written into the Agricultural Adjustment Act. The 
philosophy of that Act is one of parity prices for 
agricultural commodities, and elaborate machinery is 
provided in it for raising the prices of these com- 
modities to the parity level. If such higher prices 
be approved, objection can scarcely be made to proc- 
essing taxes on the ground that they are shifted to 
the consumer. The incidence of the higher prices 
sought to be attained would clearly be on the con- 
sumer also. Thus, if the price of cotton ought to be 
15 cents a pound but is now 11 cents, objection can- 
not logically be made to the levy of a processing tax 
of 4 cents a pound on the ground that the burden 
of this tax would be on the consumer, for the burden 
of a rise of that amount in the price of cotton would 
be on the consumer also. 

In short, appraisal of processing taxes in terms of 
their regressive effects is inseparable from appraisal 
of higher prices for agricultural commodities, and the 
desirability of bringing about such prices by means 
of control programs. Processing taxes are but in- 
struments to effectuate the larger end of higher 
prices. 





Development of Kentucky 


State Tax Commission 
(Continued from page 718) 


form operators’ license act ;* the state athletic board 
of control is placed in the department of revenue and 
taxation ;!* and the chairman of the tax commission 
is a member ex officio of the department of finance 
and budgetary control and of the executive cabinet.” 

The evidence cited above discloses that integra- 
tion of functions in relation to the state tax system 
has proceeded to a relatively advanced degree in 
"38 Acts, E. S., 1934, ch. 18. 


14 Acts, 1934, ch. 155, art. 12, sec. 3. 
% [bid., art 17, sec. 1; art. 23. 
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Kentucky, but that the process has not been carried 
to completion. The deficiencies in this regard are 
that a few taxes have not been brought under super- 
vision of the tax commission; the tax commission 
does not have the power of appointment and removal 
of local assessors; and it does not have any control 
over municipal taxation. There is also some tendency 
to burden the tax commission with duties, such as 
administration of the liquor control act, which a 
proper division of functions might place elsewhere. 
The provision that the chairman of the tax commis- 
sion be an ex officio member of the department of 
finance and budgetary control appears wise, as an 
opportunity is thus furnished for a better integra- 
tion of revenues and expenditures. On the whole 
the functions vested in the Kentucky tax commis- 
sion are substantially those recommended by the 
Model Tax Committee of the National Tax Associa- 
tion. Insofar as statutory requirements are con- 
cerned the most serious deficiency is in the matter of 
qualifications. The members of the Kentucky tax 
commission are appointed for four years, whereas 
terms of at least six years are recommended. The 
requirement that the commission be bipartisan was 
repealed in 1932.1 Furthermore, the statute imposes 
no qualifications of knowledge, experience or ability 
as prerequisites to appointment. A mandatory merit 
system, and incidentally a recodification of the tax 
laws, would bring the statutory provisions as to the 
Kentucky State Tax Commission into closer harmony 
with the recommendations of the best opinion on the 
subject. 


Accounting Phases of Unemployment 
Insurance in New York 


(Continued from page 714) 


If you choose to furnish a copy of the payroll, 
subject to contributions only, you may keep two 
payroll records, one for exempt, the other for non- 
exempt persons. That is entirely optional. 

The meaning of most of the terms in the above 
form will be well known to accountants. Some, how- 
ever, should be explained. The term “hours full 
time” means “the full number of scheduled or 
customary working hours per week of the establish- 
ment.” Days worked, according to the definition in the 
law, is “all or any part of a day.” “Hours worked” 
means the “hours of work compensated.” “Total num- 
ber of employees” means the “aggregate number of em- 
ployees subject to the Act.” “Total man hours” 
means the “aggregate number of hours worked by 
employees subject to the Act.” I might add that 
the employee’s occupation is to be described in the 
employer’s own words. Information with respect to 
hours full time, total number of employees and 
total man hours is essential for a study of merit rat- 
ing, partial unemployment and stabilization of em- 
ployment. 

If the simple form I have outlined can be used as 
part of the employer’s accounting records, a carbon 
copy will be satisfactory as a report under the tenta- 
tive rules so far adopted. Any amount of data may 


8 Acts, 1932, ch. 29. 
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be added to conform to the accounting needs of the 
employer and as long as all the above information is 
included, a copy of the payroll is all that will be 
needed for submission to the Unemployment Insur- 
ance Bureau. Where persons are employed whose 
remuneration is exempt from the Federal tax, 
columns to segregate their pay might well be added. 

Where, however, an employer can not adapt the 
above form or a modification thereof to his records, 
he will probably be permitted to fill out a card for 
each employee giving all the essential information 
with respect to each, and submit them with a cover- 
ing report, which in turn will contain the data to be 
entered at the top and foot of the required payroll 
form. If accountants are in doubt as to whether or 
not their client’s payroll form will be accepted as 
meeting the minimum requirements, I suggest that 
the form be submitted to the New York Unemploy- 
ment Insurance Bureau for approval. 


One other possible method of reporting may be 
permitted those employers whose working force re- 
mains constant over long periods of time. An initial 
complete “covered” payroll may be submitted in such 
cases, and, after that, reports need merely show 
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changes in employees (accessions and separations), 
wage changes, and so on. These reports will prob- 
ably be required much less frequently than the others 
and I think many accountants will find them satisfactory 
for their own individual needs. The statistical in- 
formation required will also have to be submitted. 
Although it is intended to use these forms even in 
the case of employees on a piece work basis, my 
personal reaction is to avoid its use in such instances. 
I feel that accountants can contribute much to the 
administration of the state unemployment insurance 
law by properly advising their clients about its pro- 
visions and helping them solve their individual 
problems. 


Hidden Advantages and Disadvantages 
in Making Gifts 

(Continued from page 704) 
was equally divided. The tax in each instance is 
predicated on the rates in effect for the year 1936 
and on the basis of the exemptions for single persons: 


Amount 
of Tax Aggregate Amount of Tax 
Amount Payable Payable Thereon By 
of Thereon 
Taxable By One ‘Two Three Four 
Income Person Persons Persons Persons 


$ 10,000.00 $ 588.00 $ 296.00 $ 243.99 $ 20000 
50,000.00 9,378.00 5,696.00 4,094.01 3,412.00 
100,000.00 33,398.00 18,756.00 14,193.99 11,372.00 
500,000.00 305,268.00 258,656.00 225,044.01 195,472.00 


The foregoing illustration demonstrates that the 
more widely the taxable income is equally distributed 
the greater the savings in income tax. Since further 
advantage, from distribution of income, ceases with 
the death of the donor, such advantage must neces- 
sarily be considered in connection with his life 
expectancy. Consideration should also be given to 
the likelihood of increased and decreased rates of 
income taxes. The tax saving through equalization 
of income, though important, is but one of many 
factors involved in the conservation of estates for 
the benefit of heirs. 


It is not presumed that the foregoing paragraphs 
direct attention to all of the hidden advantages and 
disadvantages of making gifts. It is hoped, however, 
that it may serve to emphasize the importance of 
careful consideration before arriving at a definite 
conclusion with respect to the advisability of making 
transfers by gifts of large estates. 


The German Tax Reform 


of 1934-35 


(Continued from page 711) 


restrict local taxation of trade, industry and pro- 
fessions. (Professions in art and science do not 
come under this regulation and may not be taxed 
by this tax.) Asa rule, only the produce (Gewerbe- 
ertrag) may serve as basis for taxation, which means 
that, in general, income as defined in the income tax 
will be used but interest and similar debt payments 
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are not deductible nor salaries and other payments 
to the proprietor. Should the amount of taxable 
produce be below 5 per cent of the invested capital 
(as defined by the Reichsbewertungsgesetz; see 
above), the taxable produce should be accepted at 5 
per cent, unless the minister of finance orders a 
higher or lower percentage for such cases. Where 
the proprietor does not keep normal books the turn- 
over may be used for determining taxable produce. 
A hypothetical (or normal) scale of rates is advised, 
namely, 10 per cent for corporations and limited 
companies and 10 per cent for undertakings with 
a produce above 15,500 RM a year, whereas the less 
profitable ones are taxed at reduced rates according 
to a special scale given in the law. The states may 
permit additional taxation according to the pay-rolls 
(Lohnsummensteuer) provided all undertakings will 
be taxed similarly (not progressively) ; undertakings 
with a total pay-roll of less than 5,000 RM quarterly 
get a credit of 1500 RM against taxable total. 
Lengthy provisions are given for distribution of the 
tax liability in cases of undertakings operating in dif- 


ferent communes (mostly according to gross income 
or pay-roll). 


3. The Tax on Amusements 


The tax on amusements (Vergniigungsteuer) for 
the states or with their permission for the communes 
is regulated by the federal regulation of June 7, 
1933.55 The tax is 10-15-20-25% from admission 
price. The communes may with the permission of 
the state authorities apply their own tariff which 
may deviate from the normal tariff within certain 
limits only. 


4. Tax Readjustment between the Reich, the States 
and Local Bodies 


The most important feature of the German tax 
system is the readjustment of tax powers and collec- 
tion between the federal government, on the one 
hand, and the states (Lander) and the communes, on 
the other. This is the so called Finanzausgleich.*® 
The basic law concerning this problem was issued 
in 1925 and rearranged in 1927.*" 


The states and communes may introduce their own 
taxes but only if they do not compete with, or con- 
tradict the federal taxation; otherwise, they need 
special consent of the federal authorities. Usually, 
the states prepare for the guidance of the communes 
model tax statutes, containing highest admissible 
rates. Such model statutes must be communicated 
to the minister of finance of the Reich; in case of 
disagreement, the Reichsfinanzhof (Supreme Finance 
Court) decides the issue. 


The states may raise a tax on land, buildings and 
business (Gewerbe) within their limits or surrender 
their collection fully or partially to the communes. 
Special assessments or other revenue for road pur- 
poses may be collected and a tax on amusements 


% RGBI 1933 I S. 351 and S. 345. 

36 A very remarkable book on this problem is the collective work (in 
German): J. Popitz, Der kiinftige Finanzausgleich zwischen Reich, 
Lindern und Gemeinden, Berlin, 1932. Cf. also his Der Finanzausgleich, 
a speech before the Reic ‘hsverband der Deutschen Industrie, Berlin, 930. 

37 RGBI 1926 I S. 203 and 224; 1927 S. 91, reprinted in Finanzarchiv, 
1927 with an explanatory article ‘of G. Schanz. 
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must be collected. Local consumption of beer may 
be taxed within certain limits.** An increment value 
tax (Wertzuwachsteuer) must be levied by the states 
or by the communes from those who acquired real 
estate between 1919-24, i. ¢., the time of inflation. 
Special taxes on the stock in agriculture and busi- 
ness are prohibited. 


The most important provision is the sharing by 
the states in the federal revenue from: the income 
and corporation taxes, tax on land transfer, sales tax, 
automobile tax and betting tax.*® The share in each 
tax is decided by federal law and has been changed 
from time to time. It was the federal constitution of 
1919 which prescribed that any lowering of revenue 
sources for the states should be compensated to them 
by the federal government some way or other. With 
reference to income and corporation taxes the mere 
redistribution per capita was considered unsatisfac- 
tory, particularly since the amount of the share was 
high (now, beginning March 1, 1935, the share given 
to the states is 74. per cent): it was redistributed 
partly according to the proceeds from lower brackets, 
and partly according to the total proceeds in each 
state and, only as a subsidiary expedient, an addi- 
tional sum was given to such states where the quota 
was below a certain el The sales ‘tax (30 per 
cent) was distributed 24 per capita and 14 accord- 
ing to collection wiihiee veaetthe e boundaries. The 
automobile tax (96 per cent) is subdivided: %4 per 
capita, 4 according to collection and % according 
to area; the tax is strictly for road purposes only. 
The subdivision within a state among the individual 
communes was left mostly to their discretion with 
some restrictions, however.*® 


Now, acording to the law of February 26, 1935,*? 
the shares of the states are reduced by % as far as 
the total yearly collection surpasses: in the income 
tax, 1100 mill. RM; in the corporation tax, 240 mill. 
RM and in the sales tax, 573 mill. RM. The share 
which is hereby lost for the states remains in favor 
of the Reich and 50 per cent is at the disposal of the 
federal finance minister as a fund for further finan- 
cial readjustments. This new provision is motivated 
by recent considerable increase in collections and 
large expenditures of the Reich for unemployment 
reduction measures. 


The pre-Hitler legislation prescribed *? a gradual 
abolishment of the so called Gebdudeentschuldung- 
Steuer, a tax on those houseowners who profited 
irom disappearance of their mortgage debt through 
inflation. The Hitler government ordered applica- 
tion of the would-be remission for compulsory sub- 
scription to a federal loan for the promotion of new 
house building.** 


% See RGBI 1933 I S. 109 § 15. 
39 See with reference to betting tax distribution RGBI 1933 I S. 191. 


_* On the legislation concerning redistribution in Prussia see the Prus- 
sian law of March 11, 1935 (G.S. S. 37) and the basic law of July 31, 


1930 (G.S. S. 249) with amendments. 
41 RGBI 1935 I S. 285 and 1934 S. 925 § 37f. 
42 RGBI 1931 I S. 706. 


@ RGB1 1935 I S. 469 and 546. An additional fund up to 50 mill. 
RM is applied for the same purpose (i. e., for creating new small settle- 


ments and small houses). 
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HESE are the most important changes in the 

tax system of Germany by the Hitler govern- 
ment. The new laws are far reaching but not yet 
fully concluded. In the total legislation of Hitler 
(fourteen volumes in the edition of Vahlen within 
2¥2 years) they still occupy only a modest place 
but their importance and scientific value should not 
be minimized. , 


Preliminary figures on the yield of the revised tax 
system for the first six months of the new fiscal 
year (April-September 1935) show an increase of 
revenue by 515 mill. RM above the same period of 
the preceding year. For the full fiscal year ending 
March 31, 1935 the development was also quite satis- 
factory and above the estimates. The income tax 
yielded 1720 mill. RM or 427 mill. RM more than 
in the preceding year, the corporation tax, 320 mill. 
RM or 110 mill. RM more and the sales tax, 1873 mill. 
RM or 356 mill. RM more. The budget for 1935-36 
has not been made public.“ 


ps Cf. RGBI 1935 IT S. 339. 
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Beverages, 2:108 

Income of Bank Which Was Transferred to 
Trustees for Benefit of Depositors, 8:494 

Information Required from Corporations Under 


Sec. 148 (b) and (c), Revenue Act of 1934, 
11:689 


Information Returns, 6:368 
Insurance Companies 

Mutual, Other Than Life, 6:368; 10:624 
Interest on Deposits to Pay Taxes, 8:494 
Interest on Delinquent Taxes, 12:747 


K 
Kentucky 
Gross Tax Receipts, 2:108; 5:302 


L 


Liens for Taxes, 7:432 

Limited Partnership Status Under Federal Tax 
Law—Texas, 9:566 

Losses, 2:108; 2:110; 3:170; 4:244; 7:432; 
72433; 8:495; 12:748 


M 


Manufacturers’ Excise Tax, 6:368; 12:748 
Maryland 


Alcoholic Beverages Tax, 3:170 
Mexican Absenteeism Tax, 6:369 


N 
Nebraska 
Real and Personal Property Taxes, 3:170 
Net Income 
Time When Commissioners and Fees on 
Loans Are Income to Banks, 7 :433 


December, 1935 


Oil and Gas Wells 
Depletion, 5:302 
Oklahoma 
Cigarette Stamp Tax, 11:689 
Ownership Certificates for Bond Interest, 5 :303 


Pp 
Partnerships, 2:110 
Assets Contributed, 5:303 
Basis of Gain or Loss on Sale of Assets 
Contributed in Kind by Partners, 6:368 
“Pink Slip’ Information Return, 8:496 
Practice Before Treasury Department, 6 :368 
Processing Taxes 
Cotton, 4:251; 11:688 
Hogs, 11:690 
Peanuts, 8 :495 
Shifting of Tax from Processor to Customer, 
11:690 
Tobacco, 11:690 
Property Acquired by Bequest, Basis of, 5:302 


R 


Railroad Employee Annuity Deductions, 2:110 
Rates of Exchange Acceptable by Bureau, 
4:244 
Real Estate Taxes 
Wisconsin, 3:170 
Real and Personal Property Taxes—Nebraska, 
3:170 
South Dakota, 3:170 
Refund of Taxes Paid Pursuant to the Tobacco 
Act of June 28, 1934, 4:244 
Refunds and Credits—Claims by Taxpayers, 
10 :624 
Refunds of Tax Paid Under the Cotton Act, 
7 :433 
Returns 
Information Required Regarding Preparation, 
6 :368 
Returns of Information by Corporations, 12:748 
Preparation of by Agents and Attorneys, 
:303 
Returns of Persons Whose Marital Status Has 
Changed During Year, 12:748 
Review of Treasury Department of Agreements 
in Compromise of Taxes Made by Attorney 
General, 3:170 
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Sales—Excise Taxes, 4:251 
Sales Tax—Arkansas, 11 :689 
Sales Tax—Colorado, 10:612 
Sales Tax—Utah, 11:689 
Silver Transfers—Stamp Tax, 10:624 
South Dakota 
Gross Income Tax, 3:170 
Real and Personal Property Taxes, 3:170 
Special Taxes and Civil and Criminal Liabilities 
by Commissioner of Internal Revenue, 
Compromise of, 8 :493 
Stamp Taxes, 1:54 
Conveyances, 4:243 
Deeds of Conveyance, 2:110 
Liability on Transfers of Certificates of 
Stock, 11,690 
Silver Transfers, 10:624 
Stock Transfer, 6:369; 7:433; 9:566 
State Officers and Employees—Compensation, 
6 :368 
State Sales Taxes, 6:368 
State Taxes—Deductions, 11:689 
Stock 
Losses—Limitation, 3:170; 7:432; 8:495 
Transfers—Stamp Tax, 6:369; 7:433; 9:566 
Wash Sales, 7 :432 
Sugar Floor Stocks Tax, 10:624 
Sugar Products 
Compensating Tax, 10:612 
Surtax on Personal Holding Companies, 5:303 


¥ 


Taxes—Foreign Countries and Possessions of 
U. S., 10:624 
Tobacco—Processing Tax, 11:690 
Tobacco Tax 
Tobacco Act, 8:496 


Toilet Preparations—Excise Tax, 10:624 
Trusts, 2:110 


U 
Utah 
Sales Tax, 11:689 


Ww 


Wash Sales, 1:54; 7:432 
Wisconsin 
Real Estate Taxes, 3:170 
Withholding Tax at Source on Bonds Which 
Matured November 1, 1933, 6:369 
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ITS A 
WHISPERING CAMPAIGN 


Shepard's Citations has actually become a national topic 
of conversation in the trial of cases, in law offices, law libra- 
ries and law schools. It started 63 years ago when the 
Shepard stickers were introduced. Whispers of approval 
quickly grew into outspoken words of praise, when the elab- 
orate new Bound Volumes and Cumulative Supplement ser- 
vices were made available to the Bench and Bar in such a 
convenient form. 








The significant thing about this whispering campaign has 
been its effect on customs in the modern law office. Law- 
yers who never before used the service are doing so now. 
They even call the attention of other lawyers to it. 





Frankly, Shepard has awakened an entirely new apprecia- 
tion of the importance of citations as a means of legal re- 
search. And lawyers are delighted to find that they can 
run a case or statute down to date with so little trouble 
and expense. 


Shepard's Citations is complete, accurate and always up to 
date. It is compact and ready for immediate use. Wher- 
ever you are and wherever you go Shepard has an indis- 
pensable service. Order the unit which fits your particular 
library requirements. 





SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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FORTY-THREE YEARS 


If an attorney has all the 
papers ready for the incor- 
poration of a company, or for 
its qualification as a foreign 
corporation, no matter in 
what state or territory of the 
United States, or what prov- 
ince of Canada, we will take 
them at that point, and see 
that every necessary step is 
performed—papers filed, cop- 
ies recorded, publication of 
notices as may be required 
in the state, statutory office 
established and_ thereafter 
maintained; in case of new 
companies, incorporators fur- 
nished, their meeting held, 
directors elected, minute book 
opened. 


If, before drafting the pa- 
pers, you wish to study care- 
fully the question of the best 
state for incorporation of 
your client’s particular busi- 
ness, the most suitable capital 
set-up or the soundest pur- 
pose-clauses for it, or the most 
practicable provisions for 
management and control, we 
will bring you precedents 
from the very best examples 
of corporation practice on 
which to formulate your 
plans, or, if you desire, will 
draft for your approval a 
certificate and by-laws based 
on such precedents. 


If you are uncertain as to 
the necessity of a client’s 
qualifying as a foreign cor- 
poration in any state, we 
will, upon submission of the 
facts, bring you digests (with 
citations) of leading court 
decisions showing the attitude 
of each state involved on the 
kind of business transacted 
by your client. 


These services are available 
to attorneys only, 
performing them The Corpo- 
ration Trust Company acts 
only under the attorney’s 
direct instructions and su 
pervision. 


and in 


A-GROWING 


The Corporation Trust Com- 
pany’s services to lawyers in the 
incorporation and qualification of 
business corporations and their 
statutory representation were 
born simultaneously with the 
birth of that great movement to- 
ward incorporation that marked 
the eighteen-nineties. They and 
the practice of modern corpora- 
tion law grew up together. Their 
present form is that into which. 
forty-three years of use by law- 
yers has molded them—the form 
found most useful to those 
lawyer-users. 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY cITy 
100 W. TENTH ST..WILMINGTON. DEL. 


Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Green 

Kansas City, 926 Grand Ave. 

Los Angeles, Security Bidg. 
Minneapolis, Security Bldg. 
Philadelphia, Fidelity-Phila. Tr. Bldg. 
Pittsburgh, Oliver Bldg. 

Portland, Me., 443 Congress St. 

San Francisco, Mills Bldg. 


Albany, 158 State St. 
Atlanta, Healey Bidg. 
Baltimore, 10 Light St. 
(The CorporationTrust Incorporated) 
Boston, Atlantic Nat'l Bk. Bldg. 
(The CorporationT rust, Incorporated) 
Buffalo, Ellicott Sq. Bldg. 
Chicago, 208 S. La Salle St. 
—— ey Tower 
cleveland, Union Trust Bldg. Seattle, Exchange Bldg. 
Dallas, Republic Bank ois, St. Louis, 415 Eine St 
ashington, Munsey Bldg. 








